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IN THE SUPERIOR COURT OF THE STATE OF w%sf NGTONMt

IN AND FOR THE COUNTY OF PIiZ?E'_”"a"—_jhﬂﬂw

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
DEFENDANTS' JOINT BRIEF
IN SUPPORT OF JOINT
MOTION FOR SUMMARY
JUDGMENT UPON COVERAGE
FOR CHURCH ENTITY

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants,

. e J S N R e L N W S S e Wy )

I. PROCEDURE

On November 23, 1988 judgment was entered in Pierce County
cause number 86-2-02792-6 against both Jack & Shirley McDonald
and the Community Chapel and Bible Training Center of Burien upon
claims made by Ira & Carol Gabrielson. See, certified copy of
judgment annexed to affidavit of Tim Donaldson.

Carol Gabrielson was given a net awa;d of $130,000.00 upon
claims of defamation committed by Jack‘McDonald and negligence of
Jack McDonald. Ira Gabrielson was given a net award of
$17,000.00 upon a loss of conéorfium.claim. The Gabrielsons were
awarded costs in the amount of $988.91. The church was held
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vicariously responsible as McDonald’'s employer. See, certified
copy of verdict form annexed to affidavit of Tih Donaldson.

American Casualty Company of Reading Pennsylvania brought
this above-éﬁtitled—cause—of—action to determine the availability
of coverage for the Gabrielsons’ claimé under a policy of
insurance issued@ to the Community Chapel & Bible Training Center
of Burien. Therein, American Casualty asks this court to
determine the availability of coverage under bodily injury
provisions and personal injury provisions of a policy it issued
to the Community Chapel & Bible Training Center of Burien, policy
$IP502144020, and it expressly raises issues regarding its duty
to defend. See, plaintiff’s amended complaint filed herein.

Defendants jointly move this court for summary judgment upon
the duty of American Casualty to indemnify the church entity upon
the judgment against it, to determine that American Casualty
Company must defend the church in Pierce County Cause Number 86-
2-02792-6, to pay the attorney fees of the church incurred
herein, and for attorney fees and terms against plaintiff upon
its frivolous fourth cause of action.

II. FACTS

Jack McDonald was the pastor of the Community Chapel & Bible
Training Center of Tacoma. This church began as a fellowship to
BRIEF IN SUPPORT OF

SUMMARY JUDGMENT : 2
als1500/4857/802

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sth AVENLUE
SEATTLE, WASHINGTON 98104

(206) 386-5555

'y
Eoand, Gravend Lackis S 9

‘N




0w 00 ~N ¢ O & W N -

(B T/ B - T S T ) - T - - T T\ B R e e
N 2 O O 0 ~N O O 2 W N -+~ O W @ ~N O G & W o = O

the Community Chapel & Bible Training Center of Burien, and it
eventually became its own separate church corporation. it
controlled its own operation including decision-making and
financial responsibilities with only general direction and
assistance from the Burien church. See, deposition of Jack L.
McDonald, pages 8 through 32.

Jack McDonald was not a board member of the Burien church.
During late 1985 and early 1986& the direétors of the Burien
church consisted of Don'Barneté, hboard of éenior Elders Chairman;
Jack Hicks,, senior elder;_E. Scott Hartley, senior elder; and
John DuB&is!'senior élder. No one withiﬁ the directorship of the
Burien church gave ‘specific directién to McDonald upon the
operation of the Tacoma church. See affidavits of Hartley,
Dubois, and Barnett.

Sometime during the fall of 1985, McDonald engaged in a
sexual relationship with one of the parishioners of the Tacoma
church, Carol Gabrielson. See, deposition of Jack L. McDonald,
page 44 line 6 through page 45 line 4. This relationship was
neither discussed nor brought to - the attention of the
directorship of the Burien church until after allegations of
McDonald’s misconduct had already heen made. McDonald never
discussed the relationship . with anyone at Burien. See,
BRIEF IN SUPPORT OF
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deposition of Jack L. McDonald, page 45 line 16, through page 46

line 15. Gabrielson did not discuss the relationship. See
affidavit of Carol Gabrielson. The directorship at Burien was
not otherwise aware of the relationship. See; affidavits of

Hartley, DuBois and Barnett.

Jack McDonald resigned from his position with the Tacoma
church after the allegations of misconduct were made. See,
deposition of Jack L. McDonald, pages 31 and 32. Prior to his
resignation, no one monitored the content of McDonald's sermons.
See, deposition of Jack L. McDonald, page 24, lines 16 through
19, In particular, no one at Burien ever directed McDonald to
say anything about Carol Gabrielson since they did not even know
her. See also, affidavits of Hartley, DuBois, and Barnett.

III. POLICY INTERPRETATION

1. Community Chapel gqualifies for coverage as an entity,

The Community Chapel & Bible Training Center is a separate

insured. It is listed upon the declarations page of the American
Casualty policy as the Named Insured. Under headiﬁg II, entitled
"PERSONS INSURED," the policy identifies those persons and
entities which qualify as insureds. At subsection (c) it
provides coverage for entities and persons as follows:

if the Named Insured is designated as other
BRIEF IN SUPPORT OF
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than an individual, partnership or joint

venture, the organization so designated and

any executive officer, director or

stockholder thereof while acting within the

scope of his duties as such. (emphasis

added)
The declarations page includes a section upon which the nature of
the Named Insured is designated. In that section, the Community
Chapel & Bible Training Center is listed as "Other Church
College L Therefore, the Community Chapel, itself, is an
insured under the policy.

Scope limitations contained within the policy do not apply
to the coverage available to the entity. The third and sixth
causes of action by American Casualty herein relate solely to the
coverage available to individuals other than the church entity.

Its third cause of action seeks a declaration that the
alleged acts of individuals occurred outside of their scope of
employment. The policy plainly covers the church entity without
any "scope" limitation. The scope limitation in subsection (c¢)
relates solely to the coverage available to executive officers,
directors, or stockholders.

Its sixth cause of action seeks\_a. declaration that Jack
McDonald was not an employee éf the -Community Chapel. The
employment sfatus of Jack McDonald has no bearing upon the
BRIEF IN SUfPORT or
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coverage available to the Community Chapel & Bible Training
Center. It relates solely to coverage available to McDonald.
The church is covered regardless of whether Jack McDonald was an
employee and regardless of the scope of his duties.
2 G r

Tﬁe American Casualty policy is aﬂ Comprehensive General
Liability Insurance policy which contains two types of coverage
which are applicable to the Gabrielson award. "Coverage A"
contains Bodily Injury Liability Insurance, and “"Optional
Liability Extehsion B" c¢contains Personal Injury Liability
Insurance.

Bodi i Liabili Insur e

This Court has previously made rulings upon all but one of
the legal issues with respect to the Bodily Injury Liability
Coverage.

The first cause of action of American Casualty herein sought
a declaration that the injuries for which the Gabrielsons made
claims were not bodily injury. By order dated December 9, 1988,
this court ruled that the emotional distress claims and
consertium claims of the Gabrielsons which were consequential to
bodily injury were covered under the policy. By order dated
Fehruary 3, 1989, this court ruled that sexual misconduct
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constituted such bodily injury.

The sixth cause of action of American Casualty herein sought
a declaration that the injuries of the Gabrielsons fell under a
professional services exclusion, and were not covered. By order
dated November 18, 1288, this court ruled that negligent
counseling in connection with a church related activity is a
covered event under the policy.

Consequently, the only remaining legal issue for this court
to determine with respect to the bodily injury provisions
regards the meaning of occurrence. The second cause of action of
American Casualty herein seeké,a declaration Fhat the injuries
were not a'reéult of an occurrence.

1. An Occurrence must be viewed from the

standpoint of the church entity..

An occurrence is viewed from the standpoint of the Insured.
An occurrence is defined as follows:

Occurrence means an accident, including
continuous - or repeated exposure to
conditions, which results in Bodily Injury or
Property Damage neither expected nor intended
from the standpoint of the Insured. {(emphasis
added)

Therefore the existence of an occurrence must be separately
viewed from the standpoint of each insured.
BRIEF IN SUPPORT OF
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In Unigard Mut. v. Spokane School Dist., 20 Wn.App. 261, 579
P.2d 1015 (Div. Three, 1978), the Washington Court of Appeals

applied an almost identical definition of occurrence in
determining the availability of coverage for separate insureds
upon intentional acts.

In that case a boy, William Winkler, set fire to a school.
An action was brought by the school district against Willie and
his parents, Mr. and Mrs. Charles Hensley, alleging "... that
William Winkler carelessly and negligently caused the fire and
that his parents, the Hensleys, having knowledge of his
propensities, negligently failed to supervise and control him."
id at 262.

The court ruled that Willie intentionally set fire to the
school. Therefore, no occurrence existed from his standpoint.
However, the court ruled that Willie’s acts constituted an
occurrence from the standpoint of Mr. and Mrs. Charles Hensley,
and coverage existed for them.

The court wrote at pages 265-266:

The policy extends deferise and
indemnification +t¢ "the Insured,®" and it
excludes from coverage intentional acts
resulting in injury or damage "expected or
intended from the standpoint of the insured.®
The parties concede the boy and the Hensleys
are all "insureds" under the policy. In such
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instances, where coverage and exclusion is
defined in terms of "the insured," the courts
have wuniformly considered the contract
between the insurer and several insured to
be separable, rather than joint, i.e., there
are separate contracts with each of the
insured. The result is that an excluded act
of one insured does not bar coverage for
additional insureds who have not engaged in
the excluded conduct.

The intent of Jack McDonald is irrelevant to the coveragde
available to the Community Chapel & Bible Training Center. An
event may not be an occurrence with respect to McDonald, but it
may still be an occurrence with respect to the church. 8Since the
church is the insured for which coverage is presently sought, the
question of whether there has been an occurrence must be viewed

from its standpoint.

urch
In Gruol Constr. v. Insurance Co,., 11 Wn.App. 632, 524 P.2d

427 (Div. One, 1974), an action was brought by an insured
contractor against his insurer for "occurrence coverage." In
that case, an employee of the insured improperly backfilled a
construction project causing dry rot damage which was discovered
later. Finding that coverage existed for the contractor, the

court noted that the contractor, himsélf, had no knowledge of the
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defective backfilling and that it was therefore an occurrence
from the contractor’s standpeoint.

The rule established in the case of Gruol Constr. v,
Insurance Co., 11 Wn.App. 632, 524 P.24 427 (Div. One, 1974) was

restated in Safeco Insurance v. Dotts, 38 Wn.App. 382, 685 P.2d

632 (Div. Three, 1984), wherein the court wrote at page 386:

Stated differently, an employee’s intentional
act 1is not imputed to an employer for
purposes of insurance contract interpretation
since the insured’s only voluntary act was,
at most, to negligently bhire the actor.
(emphasis added). '

The coverage for the church entity is separate from the
coverage for McDonald. The American Casualty policy contains a
severability clause which states:

Insured means any person or organization
qualifying as an Insured in the "Persons
Insured"™ provision of the applicable
insurance coverage. The insurance afforded
applies separately to each Insured against
whom claim is made or suit is brought, except
with respect to the limits of the Company’s
liability. (emphasis added)

This severability c¢lause creates separate coverage for each
insured which is not dependent upon the coverage which may be

available to any other insured.

In Federated American Ins, Co, v. Strong, 102 Wn.2d 665, 689

P.2d 68 (1984), the Washington Supreme Court interpreted an
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almost identical severability clause as the one contained in the
American Casualty policy. It wrote at pages 669-670:

Our conclusion that Clyde Strong has
liability coverage 1is reinforced by a
severability clause contained in the policy:

The insurance afforded under the

Liability Section applies separately to

each insured against who claim is made

or suit is brought, but the inclusion
herein of more than one insured shall
not operate to increase the limits of

Company's liability.

The terms of an insurance policy must be
understood in their plain, ordinary and

pepular sense. Clear and wunambiguous
language is not to be modified under the
guise of construing the policy.... The

severability clause included in the FAIC
policy clearly and unambiguously provides
that liability coverage applies separately to
each insured. It follows that FAIC cannot
deny coverage to one separate insured, Clyde
Strong, based upon the intentional acts of
another insured, Lisa Strong.. (emphasis
theirs) ‘ C

The plain meaning of the severability clause contained in the
American Casualty policy dictates tﬁat the church and any other
person or organization which gqualifies as an insured are covered
separately. The coverage available to each is independent of the
coverage which may be available to the others.

Employees independently qualify as insureds under the
American Casualty policy. Subsection (f) under heading II of the
BRIEF IN SUPPORT OF
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policy which identifies additional parties qualifying as
insureds, provides coverage for:

other than executive officers, any employee

of the Named Insured while acting within the

scope of their duties as such....

Therefore, employees and the entity are each entitled to separate
coverage.
The severability clause must be given effect. A policy

cannot be given a nonsensical reading which renders it

inoperative,.

It must not be forgotten that the purpose of
insurance is to insure, and that construction
should be taken which will render the
contract operative, rather than
inoperative. ... A construction which
contradicts the general purpose of the
contract or results in a hardship or
absurdity is presumed to be unintended by the
parties....

Phil Schro n o Co., 99 Wn.2d 65, 68,
659 P.2d 509, 511 (1983) (emphasis theirs), modified in 101 Wn.Zd
830, 683 P.2d 186 {(1984) (citations omitted).

This separate coverage and the severability clause, would
be rendered meaningless if the intent of aﬁ employee was imputed
to the church entity. Under 'such a reading the coverage of the
church‘would never be separate. It would always depend upon the
coverage av&ilable to the‘emplofee, The disqualification of the
BRIEF IN SUPPORT OF
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employvee would always disqualify the church regardless of the
clear language within the policy providing that coverage is
separate and to be viewed from the standpoint of the church.
i c r r
An insurance policy must be given a reading which gives

effect to all of its provisions.

When interpreting language of an insurance

contract, the entire contract 1is to be

construed together for the purpose of giving

force and effect to each clause.... That

contract must be construed to carry out the

intent of the parties in writing the contract

unless there is a c¢lear expression to the

contrary somewhere within the contract.

Neer v. Fireman's Ingurance, 103 Wn.2d8 316, 320, 692 P.2d 830

(1985) (citations omitted).

The policy states that it covers all sums of liability
because of bodily injury caused by an occurrence. The general
granting language of the policy provides:

The Company will pay on behalf of the Insured
all sums which the Insured shall become-
legally obligated to pay as damages because
of

A, Bodily Injury...
to which this insurance applies, caused by an
Occurrence. ...

Later in the policy the ways in which an occurrence may arise are

described. o : Coa
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An occurrence may arise through isolated acts or a repeated
series of acts:

Cccurrence means an accident, Jincluding

continuous or repeated exposure to

conditions, which results in Bodily Injury or

Property Damage neither expected nor intended

from the standpoint of the Insured. (emphasis

added)
When the occurrence arises through a repeated series of acts, the
policy expressly provides that c¢ontinuous exposure to a
condition is considered one occurrence. Under heading III,
relating to limits of liability, the policy states with respect
to bodily injury coverage:

For the purpose of determining the limit of

the Company'’'s liability, all Bodily Injury

and Property Damage arising out of continuous

or repeated exposure to substantially the

same general conditions shall be considered

as arising out of one Occurrence.

An occurrence which arises out of continuous or repeated
exposure cannot be segregated between bodily causes of injury and
non-bodily causes of injury. By the terms of the policy,
occurrences may be segregated only when they arise from isolated
events. When an occurrence arises from continuous or repeated

exposure to substantially the same general conditions, it must be

considered one event. See, Gruol Constr. v, Insurance Co.,, 11
Wn.App. 632, 637-638, 524 P.2d 427 (Div. One, 1974). When this
BRIEF IN SUPPORT OF
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continuous exposure results in a bodily injury, it'is irrelevant
whether there were other causes along thé_way which were non-
bodily. The entire exposure, including the bodily injury,

N

constitutes one occurrence upon whiéh coverage is based.

B. Personal Inijury coverage,

The Fourth and Fifth causes of action of American Casualty
Company relate solely to the personal injury coverage. The
Fourth cause of action seeks a declaration that personal injury
was not suffered. Its Fifth cause of action seeks a declaration
that any defamatory statements were made "with knowledge of the
falsity thereof."

1 Pergonal jur i manifestl n n
fendan re entitled t rm

The fourth cause of action of American Casualty Company is
completely without merit and frivolous. Carol Gabrielson made a
claim and received judgment for defamation.

The policy expressly defines personal injury as:

a publication or utterance

(1) of a libel or slander or other defamatory

or disparaging material... (emphasis added)
Therefore claims for defamation are expressly covered as perscnal
injury, and a declaration.may be made upon this particular cause
of action without further argument.
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American Casualty Company, itself, has recognized that
defamation is covered. In its reservation of rights letter dated
August 7, 1986 which first acknowledged tender of the Gabrielson
suit, the company wrote:

However, your policy does provide coverage

for claims of personal injury arising out of

an offense of 1libel or slander or other

defamatory or disparaging utterances. We

refer you to Form G-39250-C (page 5 or 8, B4)

"Pergonal Injury and Advertising Injury

Liability Coverage".
See, AFFIDAVIT OF TIM DONALDSON IN SUPPORT OF MOTION TO REVISE
SUMMARY JUDGMENT ORDERS, Exhibit 1. American Casualty Company
again wrote on November 30, 1987, stating:

As previously indicated, the eighth cause of

action for defamation appears to be covered.

However, coverage 1is not provided for

defamatory statements:

... made by or at the direction of the

insured with knowledge of the falsity
thereof..."

See, AFFIDAVIT OF TIM DONALDSON IN SUPPORT OF MOTION TO REVISE
SUMMARY = JUDGMENT ORDERS, Expibit 3. Despite its clear
recogﬁition of the meaning of the policy, American Casualty now
wishes to litigate the matter.

RCW 4.84.185 and CR 11 govern the éward of terms and

attorney fees for a frivolous cause of action. Terms and fees

may be awarded if an action is advanced without reasonable cause.

BRIEF IN SUPPORT OF
SUMMARY JUDGMENT : 16
als1500/4857/802

Crans. Cravernd Lackie FA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENWE
SEATTLE, WASHINGTON 98104

{206) 386-5555




G G W N NN NN N RN NN N e omk owmh omh oed ek ek ek ek ek
N == O © 0 ~N & O & W N = O O 0 ~N O ;v & W MO = O

w o N O s W -

In the underlying action, Carol Gabrielson expressly sought
damages for the tort of defamation, and she later received
judgment upon this claim. See, Gabrielson Complaint, Eighth
Cause of Action. Nonetheless, American Casualty Company seeks a
declaration that there wag no personal injury despite exXpress
language to the contrary in its policy.

Clearly, there exists no reasonable cause for stating this
cause of action. Terms and attorney fees in favor of all

defendants are appropriate.

2 can i 1if h
dgfgmg;igg exclusion,

Exclusion (d) to the Personal Injury coverage provides that
the insurance does not apply:

to Personal Injury of Advertising Injury
arising out of 1libel or slander or the
publication or wutterance of defamatory or
disparaging material concerning any person or
organization or goods, products or services,
or in violation of an individual‘’s right of
privacy made by or at the direction of the
Insured with knowledge of the falsity
thereof. (emphasis added)

It must be noted that this particular portion of the policy
under consideration is an exclusion. Certain rules have long
applied to the interpretation of exclusions in insurance

contracts. See, Thompson v, Ezzel, 61 Wn.2d 685, 379 P.2d 983
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(1963).

1. "The language of insurance contracts is
to interpreted in accordance with the way it
would be understcod by the average man,
rather than in a technical sense...."

Dairyland Ingurance Company v. Ward, 83 Wn.2d
353, 358, 517 P.2d 966, 969 (1974). - ,
2. "Where exceptions, gqualifications or

exemptions are introduced into an insurance
.contract, a general presumption arises to the
effect that that which is not clearly
excluded from the operation of such contract
is included in the operation thereof." Phil
Schroeder, Inc. v, Royal Globe Ins. Co,, 99
Wn.2d 65, 69, 659 P.2d 509, 511- (1983)
(emphasis theirs), modified in 101 Wn.2d 830,
683 P.2d 186 (1984); quoting Harris, Jolliff

& Michel ne Motori Mut. Ins. , 21
Ohio App.2d4 81, 85, 255 N.E.2d 302 (1970),
quoting from Home Indemnity Co. v. Plymouth,
146 Ohio St. 96, 64 N.E.2d 302 (1945).

3. "It is Hornbook law that where a clause

in an insurance policy 1is ambiguous, the
meaning and construction most favorable to
the insured must be applied, even though the
insurer may have intended another meaning....
Ambiguous exclusionary clauses,
particularly, should be construed in the
manner most favorable to the insured....”

Dairyland Insurance Company v, Ward, 83 Wn.2d
353, 358, 517 P.24 966, 969 (1974).

The exclusion applies only to thoseldefamatory statements
actually made by or at the direction of the insured. As noted in
ni d Mut. kane School Di , 20 Wn.App. 261, 579 P.23
1015 (Div. Three, 1978), language within a policy referring to

the insured must be viewed with respect to the particular insured
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for which coverage is being considered.' - In the present case,
this particular insured is the church entity.

Carol Gqﬁrieison was awa;ded damages fo;\defamation made by
Jack McDohaid; The church entity was héld Qicariously liable.
The personal injury exclusion appliesf onlg :to defamatory
statements made by or at the difeétion of the Insured. Since the
defamation was made by McDonald, an average man would understand
that the church may be disqualified only if the statements were
made at its express direction.

Jack McDonald’s knowledge of the falsity of his defamatory
statements 1is irrelevant. American Casualty did not exclude
coverage for defamatory statements made by any insured with
knowledge of their falsity. The exclusion is stated in terms of
the insured. It must be striétly construed to apply only with
respect to the particular insured for which coverage is sought.
Consequently, the church is covered for McDonald’'s defamatory
gstatements unless it expressly directed them and it knew they
were false.

IV. SUMMARY JUDGMENT

Summary judgment is proper if there is no genuine issue as
to any material fact and the moving party is entitled to judgment
as a matter of law. CR 56.. Once a moving party submits materials
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establishing that there is no issue of fact, the burden
the non-moving party.

A non-moving party in a summary judgment may not
on speculation, argumentative assertions

shifts to

rely
that

unresolved factual issues remain, or in having its
affidavits considered at face value; for after the

moving party submits adequate affidavits, the
moving party must set forth specific facts

non-
that

sufficiently rebut the moving party’'s contentions and

disclose that a genuine issue as to a material
exists.

e MG E rtai , 106 Wn. 24 1, 13
1 (1986). Unless the non-moving party meets this burde

judgment must be granted.

fact

, 721 P.2d

n, summary

The non-moving party cannot rest wupon opinions or

conclusions of fact. It must come forward with affidavits of .
fact which will be admisgsable at trial.

It is apparent that the emphasis is upon
facts to which the affiant c¢ould testify
from personal knowledge and which would be
admissable 1in evidence. Thus, there is a
dual inguiry as to whether an affidavit sets
forth "material facts creating a genuine
issue for trial": does the affidavit state
material facts, and, if so, would those facts
be admissable in evidence at trial? If the
contents of an affidavit do not satisfy both
standards, the affidavit fails to raise a
genuine issue for trial, and summary judgment
is appropriate. .

A fact is an event, an occurrence, or
something that exists in reality.... It is
what took place, an act, an incident, a
reality as distinguished from supposition or
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opinion.... The “"facts" reguired by CR 56(e)
to defeat a summary judgment motion are
evidentiary in nature. Ultimate facts or

conclusions of fact are insufficient....

Likewise, conclusory statements of fact will

not suffice.... (emphasis theirs)
Grimwo v. Puget Sound, 110 Wn.2d 355, 359-360, 753 P.2d 517
(1988). Applying the material facts to the foregoing policy
interpretation, complete summary judgment is proper with respect
to the separate coverage of the church entity for the following
reasons. |
1. Bodi jury Coveradge

licatio F to Prevyi Rulin

This court has already made declaratory rulings upon the
meaning of bodily injury and the availability of consequential
damages for emotional distress and loss of consortium. It has
ruled that sexual misconduct constitutes bodily injury, and that
consequential damages to bodily injury in the form of emotional
distress and loss of consortium are covered.

It is wundisputed that Jack McDonald had a sexual
relationship with Carol Gabrielson over a period of a couple of
months, and that Carol & Ira Gabrielson received 3judgment for
damages from that relationship. Applying these undisputed facts
to this court’s previous rulings, defendants are entitled to
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summary judgment that damages awarded to the Gabrielsons from
that relationship are covered.
McDon ‘s Actiwviti itut r c

From the standpoint of the church entity, the relationship
between McDonald and Gabrielson constitutes an unexpécted event.
No-one at the Burien church knew of the relationship until after
allegations of misconduct‘ had already been made and the-
relationship had ceased. With respect to the separate coverage
of the Burien church entity, there exists  coverage for the
judgment against it. Unless affidavits containing facts
admissable as evidence are introduced to the contrary, summary
judgment must be granted. imwood v. Puge ound, 110 Wn.2a4
355, 359-360, 753 P.2d4 517 (1988). |

The G i Awar

These damages may not be segregated between bodily and non-
bodily origins. It is undisputed that the occurrence in the
present case arises from the entire course of conduct of
McDonald, and Carol Gabrielson’s repeated or continuous exposure
to these conditions. This one occurrence contained the repeated
exposure to the sexual misconduct. Under the terms of the
policy, the entire relationship must be treated as one
occurrence. Since this one occurrence contained bodily injury
BRIEF IN SUPPORT OF
SUMMARY JUDGMENT ; 22 gm gwﬁ&(f,?;zszé, O?Cf

alsl500/4857/802
LAWYERS

SUITE 3100 COLUMEBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555




W 00 ~N O ;M AW N A

[ I ] NN RN NN NN O G Y

which triggers coverage, the Insured 1is entitled to
indemnification for all sums awarded.

2. Personal Injury Coverage.

A. Persona ' ' d ,

The remainder of thé‘Gabrielsdn judgmeht-fs an award upon a
defamation claim. The expiess terms of the ‘personal injury
provisions cover such an award. 4

B. Defamation Exclusion D 5N A

As the verdict form indicates, the award was made for
defamation made by Jack McDonald. Therefore, that part of the
personal injury exclusion relating to statements made by ...the
Insured .does not apply to the coverage available to the church.

With respect to the remainder of the exclusion relating to

statements made at the direction of the Insured, the undisputed

facts are that no one at Burien directed any statements made by

McDonald. McDonald never discussed what had happened with

Gabrielson until after allegations had been made, and no-one on
the directorship of the Burien church ever instructed McDonald to
say anything about the situation.

No one at Burien personally knew Carol Gabrielson, and
McDonald denied the existence of his relationship with her until
after the Gabrielson lawsuit .-was commenced. Since the
BRIEF IN SUPPORT OF
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allegations in the Gabrielson complaint are based upon conduct
which preceded the filing of the lawsuit, no information was
available to third parties upon which they could have knowledge
of the falsity of anything which McDonald may have said.

Unless affidavits containing facts admissabie as evidence
are introduced to show both that the Burien churcﬁ actually
directed McDonald's statements and knew that they were false,
summary Jjudgment must be granted. Grimwood v. Puget Sound, 110
Wn.2d 355, 359-360, 753 P.2d 517 (1988).

V. CHURCH ATTORNEY FEES IN THE DECLARATORY ACTION

An award of attorney fees is proper in a declaratory'action
when an insurance company contests its duty to defend. Farmers
ins, Co, v, Reeg, 96 Wn.24 679, 638 P.2d 580 (1982). In such an
instance, an insured is forced to retain counsel to establish
that to which it is entitled.

In the present case, American Casualty Company expressly
contests its duty to defend the church entity in its eighth cause
of action, and it has forced the church to retain the services of
John Glassman to defend this declaratbrf.action. Even if this
court does not grant defendants’ motion upon American Caéualty‘s
duty to -indemnify, an award of -attorney fees for the church
herein is proper since the church cleafly prevails upon the duty
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to defend.

1. Duty to Defend

The court in HWe n National Assu cker, 43 Wn. ApD.
816, 719 P.2d 954 (Div. II, 1986) wrote at page 820:

Ordinarily, an insurer’s duty to defend its
insured arises where any facts alleged in the
complaint, if proved true, would render the
insurer liable under the pelicy.... Thus, an
insurer has no duty to defend its insured for
acts specifically excluded from policy

coverage. An insurer must defend, however,
if the <c¢laim is ©potentially within the
coverage of the policy.... {citations
omitted)

Pursuant to the law of this state relating to the duty to defend,
American Casualty has a duty to defend the church if the
allegations within the Gabrielson complaint even potentially
fall within coverage. Copies of both the underlying Gabrielson
complaint and the insurance policy are before this court, and no
further material is necessary or proper to make determinations
upon the duty to defend. At the very minimum, the authorities
cited herein and those cited by defendants upon earlier motions
brought herein establish the potentiality of coverage for the
Gabrielson claims.

Upon establishment of this duty, the church is entitled to
its attorney fees in this declaratory action as a matter of
BRIEF IN SUPPORT OF
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entitlement.
VI. CONCLUSION

No material facts are in dispute upon coverage for the
church entity upon the Gabrielson award. Factual issues with
respect to intent, employment, and scope of duties may exist with
respect to Jack McDonald, but they are only relevant insofar as
they affect his separate coverage. These issqes are irrelevant
with respect to the separate coverage available to the church.
As discussed herein, the church is entitled to judgﬁent upon its
separate coverage as a matter of law.

McDonald and the church are jointly liable for the entire
amount of the Gabrielson award. Consequently, it 1is not
necessary for rhe court to address McDonald’s separate coverage
if coverage exists for the church. The Gabrielsons may collect
the award from either source. Coverage for the church
effectively terminates the necessity for further activity in this
declaratory action, Therefore entry of a final order at this
time is both necessary and proper.

Defendants respectfully ask that thié court enter summary
judgment declaring that American Casualty Company has a duty to
pay the entire judgment in the Gabrielson action, enter summary
judgment that American Casualty Company has a duty to defend the
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church in that action, order that American Casualty Company must
indemnify the church for its attorney fees in this declaratory
action, impose terms and attorney fees against American Casualty
Company in favor of all defendants upon American Casualty’s
frivolous fourth cause of action, and enter a final 3judgment
herein. . ‘ ‘. ‘ |
oy |
DATED thisjim_ day of February, 1989
EVANS CRAVEN ‘& LACKIE, P.S.

By,m&/{_«b_‘

TIM DONALDSON
Attorneys for Barnetts

o LI

DAN HANNULAAT 7
Attorneys for Gabrielsons

By %/o{ /%M?M

JOH ASSMAN
rpey for Community Chapel
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AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

5 - «
FEB 0 3 Fggg

IN THE-SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF ?IERCE .

Plaintiff, No. 88-2-00947-9
DEFENDANTS JOINT
MOTION RE: COVERAGE
FOR CHURCH ENTITY
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Defendants.
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1.

Relief Sought.

Defendants move this court for summary Jjudgment declaring

that American Casualty Company of Reading Pennsylvania has a duty
under policy number IP502144020 to defend and indemnify the

Community Chapel & Bible Training Center of Burien upon claims

made by Ira and Carol Gabrielson in Pierce County cause number
86-2-02792-6.

Defendants move this court to award the Community Chapel &

Bible Training Center its attorney fees herein.

Defendants move this court to assess attorney fees and terms

against American Casualty Company upon its fourth cause of action

contained in its amended complaint herein.

Defendants move this court for a final judgment herein.

JOINT SUMMARY
JUDGMENT MOTION: 1
£§d\1500\4857\s3jm
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2. rounds.

There is no genuine issue of material fact as to coverage
available to the church entity, and defendants are entitled to
judgment as a matter of law.

The church is entitled to its attorney fees herein upon
establishing that there exists a duty to defend.

There is no reasonable basis to plaintiff’s fourth cause of
action and it is frivolous.

Entry of summary Jjudgment upon coverage for the church
entity eliminates the need for consideration of other coverage
issues herein. '

3. Bagis. ;

The AFFIDAVIT OF BRUCE WINCHELL filed hereih on March 30,
1988; the AFFIDAVIT OF DON BARNETT filed herein on August 30,
1988; the deposition of Jack L. McDonald excerpts of which are
attached to the affidavit of Tim Donaldson annexed hereto; the
complaint, judgment on jury wverdict, and verdict form in Pierce
County cause number 86-2-02792-6 certified copies of which are
attached to the affidavit of Tim Donaldson annexed hereto; the
affidavits of Jack DuBois, E. Scott Hartley, Don ﬁarnett, and
Carol Gabrielson in support of this motion; the AFFIDAVIT OF TIM
DCNALDSON IN SUPPORT OF MOTION TO REVISE SUMMARY JUDGMENT ORDERS
and the records and files herein specifically including
plaintiff’s amended complaint filed herein on March 25, 1988 and
defendants materials considered in connection with this court’s
Summary Judgment Orders entered herein on November 18, 1988,
December 9, 1988, and February 3, 1989,

4., Authority.

JOINT SUMMARY
JUDGMENT MOTION: 2
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Defendants motions are made pursuant to CR 56, CR 54(b), CR
11, RCW 4.84.185, Pierce County Local Rule 10, authorities
contained in DEFENDANTS‘ JOINT BRIEF IN SUPPORT OF JOINT MOTION
FOR SUMMARY JUDGMENT UPON COVERAGE FOR CHURCH ENTITY, authorities
contained in BARNETT SUPPLEMENTAL OPPOSITION BRIEF TO SUMMARY
JUDGMENT RE: BODILY INJURY, auﬁhorities considered in connection
with this court’s Summary Judgment Orders entered herein on
November 18, 1988, December 9, 1988, and February 3, 1989,
5. Pr s der A proposed form of order is attached
hereto.
DATED this ﬁfﬂ day of February, 1989
EVANS CRAVEN & LACKIE, P.S.

By‘7:i-

TIM DONALDSON
Attorneys for Barnetts

Attorneys for Gabrielsons

By 00’6\4 WMWW/L_,_—__

JOHN /GLASSMAN !
Attgrney for Community Chapel

STATE OF WASHINGTON )
) 58. Affidavit of Tim Donaldson

County of King )
Tim Donaldson being first duly sworn upon oath and having

JOINT SUMMARY
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1 personal knowledge of the following facts deposes and says:
2 I am at' least twenty-one (21) years of age, and I am
3 competent to make this statement;
4 I am an attorney for Don and Barbara Barnett in the above-
5 entitled cause of action;
6 Attached hereto as exhibit 1 is a certified copy of
7 COMPLAINT FOR PERSONAL INJURIES AND DAMAGES filed in Pierce
8 County cause number 86-2-02792-6;
9 Attached hereto as exhibit 2 is a certified copy of VERDICT
10 FORM filed in Pierce County cause number 86-2-02792-6;
11 Attached hereto as exhibit 3 is a certified copy of
12 JUDGMENT ON JURY VERDICT filed in Pierce County cause number 86-
13 2-02792-6; | |
14 Attached hereto as exhibit 4 are true and correct copies of
15 pages 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
16 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 45, and 46 of the
17 transcription of the deposition of Jack L. McDonald taken upon
18 oral examination on September 8, 1988;
19 Further affiant saith naught.
20 7./ 7 2
A
21 TIM DONALDSON
29 State of Washington
County of 7}

23 Signed and sworn to before me on
24

- #IJ A. 1989 by Tim
25!‘ B _ Donaldson.
o Aot 77 whles
27,3 | NOTARY PUBLIC
28fﬁ?; My commission expires ¥°22-9/
29 JOINT SUMMARY |
30 JUDGMENT MOTION: 4

tjd\1500\4857\sjm
31
32 s - :
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

TRA GABRIELSON and CAROL
GABRIELSON, husband and wife,
vo. 86 2 02792 ¢

)
)
)
Plaintiffs, )
) COMPLAINT FOR PERSONAL
)
)
)
)

vs. INJURIES AND DAMAGES
JACK McDONALD and "JANE DOQE"
McDONALD, husband and wife;
DONALD LEE BARNETT and BARBARA)
BARNETT, husband and wife; and)
"JOHN DOES"™ NOS. 1-4 AND "JANE)
DOES" NOS. 1-4, husbands and )
wives; COMMUNITY CHAPEL AND )
BIBLE TRAINING CENTER OF )
TACOMA; COMMUNITY CHAPEL AND )
BIBLE TRAINING CENTER, )
)
)
)

Defendants.

COME NOW the plaintiffs by and through their attorney

of record, Daniel L. Hannula of Rush, Hannula & Harkins, and

. for cause of action against the defendants state and allege

as follows:
I.
The court has jurisdiction over tbe subjecﬁ matter
herein and the parties hereto.

i

COMPLAINT - 1 LAW OFFICES
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II.

The plaintiffs Carol Gabrielson and Ira Gabrielson are
husband and wife and are residents of Pierce County,
Washington.

III.

The deféndants Donald Lee Barnett and Barbara Barnett
are husband and wife and are residents of King County,
Washington. Donald Barnett is the head pastor of Community
Chapel and Bible Training Center and as such is responsible
for the administration and direction of the entire congre-
gation, including the Tacoma Chapel. All actions described
of the defendants or either of them were performed on behalf
of the marital community.

Iv.

The defendants Jack McDonald and "Jane Doe" McDonald
are husband and wife and residents of Pierce County,
Washington. Jack McDonald is the pastor of Community Chapel
and Bible Training Center of Tacoma. All actions described
of the defendants or either of them were performed on behalf
of the marital community.

V.

The defendants "John Does" 1-4 and "Jane Does" 1-4 are
husbands and wives and are residents of the State of
Washington. All actions described of_the defendants or any
of them were performed on behalf of the marital community.
/1177
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SEATTLE 3134790




QO O = O o b N B+

ST IR O - B CHNN SR S R S R~ I R I
o S I Y T (¢ TR = Y SR Yo SR R S SR S SN ST TURNE % BN S R o

1"' @"

VI.

The defendant Community Chapel and Bible Training Center
of Tacoma is a corporation licensed to do business and doing
business in the State of Washington.

VII.

The defendant Community Chapel and Bible Training Center
is a corporation licensed to do business and doing business in
the State of Washington and the is parent corporation of
Community Chapel and Bible Training Center of Tacoma.

VIII.

At all times material hereto, the defendants John Does 1
through 4 were agents, emplovees and representatives of
Community Chapel and Bible Training Center and/or Community
Chapel and Bible Training Center of Tacoma and all actions
complained of herein were performed in the scope of their
representation employment and/or agency for the Community
Chapel and Bible Training Center and the Community Chapel and
Bible Training Center of Tacoma.

IX.

At all times material heretc, the defendants Donald Lee
Barnett, Barbara Barnett, and Jack and "Jane Doe" MacDonald
were principals, agents, employees, and representatives of
Community Chapel and Bible Training Center and Community
Chapel and Bible Training Center of Tacoma and all actions
complained of herein were performed in the scope of their
/177
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IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
AFFIDAVIT OF DON
BARNETT IN SUPPORT
OF DEFENDANTS' JOINT

MOTION RE: COVERAGE
FOR CHURCH ENTITY

va.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

e i S I P L P RN N S )

STATE OF WASHINGTON )
) s8s.
County of King )
Don Barnett, being first duly sworn upon oath and having

personal knowledge of the following facts, deposes and says;

I am at least 21 years of age, and I am competent to make
this statement;

During the years 1985 and 1986, I was the Board of Senior
Elders Chairman for the Community Chapel and Bible Training
Center of Burien;

The other Senior elders were Jack Hicks, E. Scott Hartley,

and Jack DuBois;

BARNETT SUPPORT
AFFIDAVIT: 1

1500\4857\d1b Goard, Cravernd Lockie. BA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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At no time was Jack Mcﬁonald éver-a Senior Elder of the
Community Chapel and Bible Training_Center“of'Burien;

Du;ing @ng and 1986, Jack McDonald was the pastor -and—an
of the Community Chapel and Bible Training Center of
Tacoma which is a separate‘corporation from the Community Chapel
and Bible Training Center of Burien;

During 1985 and 1986, I rarely ever had contact with Jack
McDonald;

I had never heard allegations of misconduct committed by

"Jack McDonald until only a few weeks prior to the filing of the

lawsuit in Pierce County brought by Ira and Carol Gabrielson,
cause number 86-2-02792-6;

To my knowledge, Jack McDonald denied that he had a sexual
relationship with Carol Gabrielson until some time after the
aforementioned lawsuit was filed;

I did not personally know Carol Gabrielson, and I never have
had any personal knowledge concerning the truth of her
allegations against Jack McDonald, other than information which I
received during the course of the aforementioned lawsuit;

I never attended services at the Community Chapel in Tacoma
at which Jack McDonald made statements regarding Carol
Gabrielson, and I never monitored the contents of his sermons;

BARNETT SUPPORT
AFFIDAVIT: 2
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At present,

I still do not personally know the contents of

10 THE BEST OF MY KNOWLEDGE,

public statements that Jack made azééf Carol Gabrielson;

sNo one on the Senior Board at ‘Burien had knowledge of Jack’s

activities involving Carol Gabrielson until after allegations of

misconduct were made publicly;

Further affiant saith naught.

State of Washington

County of King

BARNETT SUPPORT
AFFIDAVIT:
1500\4857\d1b

3

wzm Cormitt—

DON BARNETT

Signed and sworn to before me on

Fﬁa47mxm4f Zz . 19&3&_ by Don

Barnett.

e Dpnast

NOTARY PUBLIC _
My commission expires jf gf

Goared. Chravend Lockie B ;
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
BARNETT SUPPLEMENTAL
BRIEF IN SUPPORT QF
GABRIELSON MOTION FOR
SUMMARY JUDGMENT . f
FILED

51 .y i Eee OFFICE
L}

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

MY
NI

Defendants.

EY.--—-‘_

Tt Nt Mt s ot Mo Yt et et Sl St St Nt et St St St St

I. PACTS

The declarations to the American Casualty policy issued to
the Community Chapel & Bible Training Center of Burien, policy
#IP502144020, identifies forms GL 9905(7/66) and GL 2114(7/66) as
part of the policy. See, AFFIDAVIT OF BRUCE WINCHELL filed
herein on March 30, 1988.

Form GL 9905(7/66) is a Products Hazard Exceptions which
states that it applies as follows:

Description of Premises and Operations:
Schools- Colleges & Parochial
Churches
Camps

See, AFFIDAVIT OF TIM DONALDSON IN SUPPORT OF MOTION TO REVISE
SUMMARY JUDGMENT ORDERS.
Form GL 2114(7/66) 1is a Professional Services Exclusion

which states that it applies as follows:

SUPPLEMENTAL
SUPPORT BRIEF: 1
1500\4857\ssh Brand. Eravend Lackin FA

LAWYERS
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Description of Operations: Schools- Colleges, Universities or
College Preparatory

See, AFFIDAVIT OF BRUCE WINCHELL filed herein on March 30, 1988.
II. LAW & ARGUMENT
An insurance policy must be given a reading which gives
effect to all of its provisions.
When interpreting language of an insurance

contract, the entire contract is to be
construed together for the purpose of giving
force and effect to each clause.... That

contract must be construed to carry out the
intent of the parties in writing the contract
unless there 1is a clear expression to the
contrary somewhere within the contract.

Neer v, Fireman’s Insurance, 103 Wn.2d 316, 320, 692 P.24 830

(1985) {(citations omitted).

In the present case, the American Casualty Policy contains
both the Professional Services Exclusion and the Products Hazards
Exception. Both of these exclusions must be looked at to
determine the intended scope of the Professional Services

Exclusion. The Products Hazards Exception includes Churches as

one of its described premises and operations. However, the
Professional Services Exclusion ‘lists only Schoolg- Colleges,
Univergitie 1 Prepar r as within its described
operations. ' '

"Where exceptions, gualifications or exemptions are
introduced into an insurance contract, a general presumption
arises to the effect that that which is not clearly excluded from

the operation of such contract is included in the operation

SUPPLEMENTAL

SUPPORT BRIEF: 2
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thereof."  Phil Schroeder, I v. Royal Ins. , 99
Wn.2d 65, 69, 659 P.2d 509, 511 (1983) (emphasis theirs),
modified in 101 Wn.2d 830, 683.P.24 186 (1984); quoting Harris,
Jolliff & Michel, Inc, v. Motorists Mut. Ins. Co., 21 Ohio App.2d
81, 85, 255 N.E.2d 302 (1970), quoting from Home Indemnity Co, Vv,
Plymouth, 146 Ohio St. 96, 64 N.E.2d 302 (1945).

The Products Hazards Exception manifests the intent that
church operations are distinguished from school operations.
However, the Professional Services Exception applies only to
school operations. Since professional services in connection
with church operations are not clearly excluded, they are covered
by the American Casualty policy.

ITTI. CONCLUSION

In drafting its insurance policy, American Casualty
demonstrated that it knew the difference between school and
church operations, but it failed to include church operations
within the scope of its professional services exclusion.
Therefore, summary judgment is proper that the exclusion does not

apply.
DATED this Z"""" day of February, 1989.

EVANS CRAVEN & LACKIE, P.S.

~
By /M/\/\_ Dn/u/n,‘_.__

TIM DONALDSON
Attorneys for Barnetts

SUPPLEMENTAL
SUPPORT BRIEF: 3
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IN THE SUPERIQOR CQURT QF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
BARNETT SUPPLEMENTAL
QPPOSITION BRIEF TO
SUMMARY JUDGMENT RE:
BODILY INJURY

vs.

IRA GABRIELSCN and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

St N St St vt St St St Sttt Vmnt? Vit Nt Nt Vtl Snit? St S

I. FACTS
American Casualty Company acknowledged tender of the defense

of Pierce County cause number 86-2-02792-6 and issued a
reservation of rights by letter dated Aﬁgust 7, 1986, Therein,
the insurance company wrote:

After having‘fhoroughly reviéwed the Summons

& Complaint, we are not sure that the

allegations set forth fall within the

definition of "Occurrence" in your policy.
Nowhere therein does the company indicate that it disputes
coverage on the basis that the allegations may not constitute
bodily injury. In fact, nowhere therein doces the company state

even generally that other provisions of the policy are relied

SUPPLEMENTAL
OPPOSITION : 1
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upon besides the definition of occurrence. See, AFFIDAVIT OF TIM
DONALDSON IN SUPPORT OF MOTION TO REVISE SUMMARY JUDGMENT ORDERS,
Exhibit 1.

The next letter from American Casualty Company which
discusses its reservation of rights is dated September 30, 1986.
Therein, the company lists its reasons for disputing coverage
upon each cause of action in Pierce County cause number 86-2-
02792-6. It expressly states its basis for arguing that
emotional distress alleged by the Gabrielsons is not covered as
follows:

The first Cause of Action, emotional distress

is not covered because it results from the

allegations set forth in the second, third

and fourth Causes of Action.

The second, third and fourth Causes of

Action, counselor malpractice and pastoral

malpractice are not covered- refer to Form

GL-240766, counselor malpractice and claims

of negligent counseling are excluded.
Nowhere therein does American Casualty dispute coverage for
emotional distress on the grounds that it is not bodily injury.
Rather, it contends that the Gabrielson emotional distress claims
are not covered because they arise out of other allegations which
it claims to be subject to the professional services exclusion.

Likewise, the only reason stated for contesting the consortium

claim of Ira Gabrielson was upon argument that the claim was

SUPPLEMENTAL
OPPOSITION : 2
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based upon otherwise excluded conduct under that same exclusion.
See, AFFIDAVIT OF TIM DONALDSON TO REVISE SUMMARY JUDGMENT
ORDERS, Exhibit 2.

American does not claiml to rely hpon the bodily injury
definition until over a year lafer. By letter dated November 30,
1987, it finally gets around to .adding "bodily injury" to its
list of reasons for disputing coverage. Therein, the company
makes no reference to any fufthér'investigation upon which these
new reasons are based. Rather, it again refers only to the
allegations contained in the complaint of which it acknowledged
acceptance over a year earlier. See, AFFIDAVIT OF TIM DONALDSON
IN SUPPORT OF MOTION TO REVISE SUMMARY JUDGMENT ORDERS, Exhibit
3.

According to its letter dated February 5, 1988, the above
mentioned letters reflect the complete history of the reservation
of rights stated by American Casualty Company prior to the filing
of this declaratory action. See, AFFIDAVIT OF TIM DONALDSON IN
SUPPORT OF MOTION TO REVISE SUMMARY JUDGMENT ORDERS, Exhibit 4.
This action was filed on February 4, 1988. See, record herein.

IT. LAW & ARGUMENT

American Casualty Company purports to reserve its rights by

its August 7, 1986 letter. An insurer may waive through non-

SUPPLEMENTAL

OPPOSITION : 3
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action.

Waiver, either express or implied, has been
defined as the voluntary and intentional
relinquishment or abandonment of a known
right. It is unilateral in that it arises
out of either action or nonaction on the part
of the insurer or its duly authorized agents
and rests upon circumstances indicating or
inferring that the relinquishment of the
right was voluntarily intended by the insurer
with full knowledge of all of the facts
pertaining thereto.

Buchanan v, Switzerxland Gen., Ins.,, 76 Wn.2d 100, 455 P.2d 344

(1969). Since American Casualty reserved its rights only with
respect to the occurrence issue, it waived its rights with
respect to the other issues.

The Washington Administrative Code requires an insurer to
act reasonably promptly upon communications with respect to
claims. WAC 284-30-330. Further, investigation of a claim must
be completed within the first 30 days unless it cannot be
reasonably completed during that time. WAC 284-30-370. The
insured must be notified of specific policy provisions upon which
coverage may be denied. If more time is needed to make a
coverage decision, the company must notify the insured that
additional time is needed. WAC 284-30-380.

In another case involving this same American Casualty

Company, the Court of Appeals has held that an isclated violation

SUPPLEMENTAL
OPPOSITION : 4
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of the wunfair trade practices promulgated Dby the Insurance
Commissioner constitutes a per se violation of the Washington
Consumer Protection Act. Evergreen Int’l v, American Cas., 52
Wn.App. 548, _  P.2d __ (Div. One, 1988).

Assuming that American Casdalty Company has discharged its
good faith obligation in the present case and was reasonably
prompt with its communications, it must have waived reliance upon
the issue of bodily injury when it declared its reservation of
rights.

By the terms of its own correspondence, American Casualty
was fully aware of the nature of the claims in the Gabrielson
case and had reviewed the policy provisions which it felt may

apply. In its letter dated August 7, 1986, the Company expressly

stated "After having thoroughly reviewed the Summons &
Complaint..." a reservation of rights is declared since the
company gquestions whether there was an occurrence. At no time

though was there even general reference to the bodily injury
provisions of the‘policy or any other part of the policy for that
matter.

No additional time requested to evaluate the coverage
decision with respect to any other issue. Over a month later,

though, American Casualty added its contention that the personal

SUPPLEMENTAL
OPPOSITION : 5
1500\4857\sob Erand. Eravend Lookie P

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE. WASHINGTON 98104

(206) 386-5555




© ® ~N OO R W N =

W W W R NN RN N NN NN DN 2 = o ad ek ek
N = O @ O ~N O O & W NN < O © 0 ~N OO O, & W NN = O

services exclusion applied. By the terms of its September 30
letter, it did not rely upbn any new facts of which it waé not
previously aware. Again it referred only to the Gabrielson
complaint which it previously claimed to have thoroughly
reviewed.

Over a year later, American Casualty again attempted to
reserve additional issues. Again it referred only to the
complaint which it had received and reviewed over a year and
three months earlier. After stating its new coverage position
based upon solely upon the complaint, American Casualty finally
claims that there may be factual issues which néed resolution.
However, its November 30, 1987 letter asserts no new facts and no
additional investigatioﬁ is mentioned.

The only fact relied upon by American Casualty in reserving
its rights is the content of the Gabrielson complaint. By its
own admission, it had thoroughly reviewed this fact at the time
it issued its original reservation. At law, American Casualty

was bound to act reasonably promptly upon the claim made under

its policy. Its failure to due so would constitute per se bad
faith. Consegquently, it must have impliedly waived any rights
which were not promptly reserved. American Casualty did not

purport to reserve the bodily injury issue until over a year

SUPPLEMENTAL
OPPOSITION : 6
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after issuing it original reservation, and it does not refer
therein to anything which was unknown to it at the time of the
earlier reservation.

Through its non-action American Casualty Company has
accomplished one of two things. It has accomplished either
waiver or padrfaith. | |

III. CONCLUSION

By application Washingtoﬁ law regarding unfair trade
practices in the insurance business to_the principles of waiver,
an insurer must be deemed to waive coverage issues which it does
not timely reserve, Therefore, American Casualty Company has
waived coverage issues with respect to bodily injury unless it is
willing to admit commission of an unfair trade practice.

DATED this Zﬁ”dday of February, 1989.

EVANS CRAVEN & LACKIE, P.S.

BYQﬁ7C::p,fij:%ﬂ44o¢«f—»

TIM DONALDSON
Attorneys for Barnetts
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
AFFIDAVIT OF TIM
DONALDSON IN SUPPORT

OF MOTION TO REVISE
SUMMARY JUDGMENT 2 @

ve.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife:

e i N N

DONALD LEE BARNETT and ORDERS E cane
BARBARA BARNETT, husband and \N:"’“r'
wife; COMMUNITY CHAPEL and - 3‘%“3 PL.
BIBLE TRAINING CENTER, a o A~
Washington corporation, Jcii
Fif YN LouNtY BT
[PAATC A g;‘,?U
Defendants. e
uY—.
STATE OF WASHINGTON )
) s8. Affidavit of Tim Donaldson

County of King ) )

Tim Donaldson being first duly sworn upon oath and having
personal’knowledgé of the following facts deposes and says:

I am at least twenty-one (21) years of ‘age, and I am
competent to make this statement;

I am an attorney for Don and Bafbéra-Bérnett in the above-

entitled cause of action;

Ever since the time the above-entitled cause of action has

been pending, Don Barnett and members of the senior elder board

of the Community Chapel & Bible Training Center have been

AFFIDAVIT OF

TIM DONALDSON: 1
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involved in a dispute over controi of the church;

Consequently, my client’s access to church records has been
limited;

Attached hereto as exhibit 1 is a copy of a letter dated
August 7, 1986 addressed to Wayne Snoey of the Community Chapel
and Bible Training Center from Mary Sullivan af CNA Insurance
Company;

Attached hereto as exhibit 2 is a copy of a letter dated
September 30, 1986 addressed to Wayne Snoey o¢f the Community
Chapel and Bible Training Center from Mary Sullivan of CNA
Insurance Company;

Attached hereto as exhibit 3 is a copy of a letter dated
November 30, 1987 addressed to Mr. Donald Barnett of the
Community Chapel and Bible Training Center from Mary C. Sullivan
of CNA Insurance Company;

Attached hereto as exhibit 4 is a copy of a letter dated
February 5, 1988 addressed to Mr. Donald Barnett & Mr. Wayne
Snoey of the Community Chapel and Bible Training Center from
Edward Kloth of CNA Insurance Company;

At the time at which the motion for partial summary judgment
brought by American Casualty Company re: Bodily Injury was heaid
on April 15, 1988 my office did not possess copies of the letters

AFFIDAVIT OF
TIM DONALDSON: 2
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dated August 7, 1986 and September 30, 1986;

Copies of these leftérs were discovered among a file of
miscellaneous church papers during the week of January 30, 1989
which‘wés_pfOQided to my office by Don Barnett at an unknown date
in the latter part of 1988; |

The copies of the lettgrs.were discovered during the course
of organizing church documents while preparing responses to
discovery requests in another proceeding;

My office has engaged in a continuing process of discovering
and organizing documents and other materials relating to our
clients and the Community Chapel ever since it was retained to
represent the Barnetts, and the failure to discover the August 7,
1986 letter and the September 30, 1986 letter was not caused by
any lack of due diligence;

Attached hereto as exhibit 5 is a copy of a letter dated
August 11, 1988 addressed to Ms. Mary Sullivan of CNA Insurance
Company from Tim Donaldson wherein a complete copy of American
Casualty policy #IP502144020 is requested;

A complete copy of said policy was not received by my office
until January 27, 1989 in-response to formal discovery regquests
in another proceeding;

Attached hereto as exhibit 6 is a copy of a form identified

AFFIDAVIT OF
TIM DONALDSON: 3
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as a Products Hazards Exceptions, form number GL 9905(7/66) which
was received by my office on January 27, 1989 with the complete
copy of American Casualty policy #§IP502144020;

Prior to receipt of the complete copy on January 27, 1889,
the only copy of the American Casualty policy which my office
knowingly possessed was the copy attached to plaintiffs complaint
for declaratory relief in the above entitled cause of action, and
such other copies which were served upon my office with materials
filed herein as reflected in the court file upon this matter;

Prior to January 27, 1989, I had not seen a copy of form
number GL 9905 (7/66), and failure to discover the contents of
said form was not caused by lack of due diligence;

Upon discovery of exhibits 1, 2, and 6 hereto, I have not
otherwise delayed in preparing and bringing a motion to revise
this court’s summary Jjudgment orders to supplement the record
herein;

Further affiant saith naught.

. N '
thua- (:ln4¢pﬂa————
State of Washington TIM DONALDSON
County of King

Signs?;jnd sworn to before me on
M L, 1989 by Tim

Donaldson.

M?m/@@

NOTARY PUBLIC .
My commission expires - X4 -9/
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CNA INSURANCE COMPANIES

P.0. Box 240111, Seattle, WA 08126-9611
August 7, 1986

Wayne Snoey
Community Chapel

& Bible Training Center
18635 - 8th Avenue South
Tacoma, Washington 98148

File No.: 57-241 032 s2

Insured: Community Chapel

& Bible Training Center
Claimant: - Carol Gabrielson
Date of Loss: 03/06/86

Dear Mr. Snoey:

We are in receipt of the Summons & Complaint entitled Ira Gabrielson and Carol

Gabrielson, husand and wife, Plaintiffs, vs. Jack McDonald and Jane Doe
McDonald, husband and wife; Donald Lee Barnett and Barbara Barnett, husband
wife; and John Does NOS. 1-4 and Jane Does NOS. 1-4, husbands and wifes;
Comgunity Chapel and Bible Training Center of Tacoma; Community Chapel and
Bible Training Center, Defendants. TIhis case was filed in Fierce County Super-—
1or Court on 04/30/86. 1t is our understanding that your personal attorney,
Michael W. Bugni, made an appearance on your behalf on or about 05/08/86.

Your policy, IP 5021 44020, underwhich this lawsuit is reported provides cover-
age for any act or event which meets the definition of "occurrence" as defined
in Form G-39200-D (page 10 of 11), Definitions Applicable to Part II:

Occurrence means an accident, including continuous or repeated exposure to

conditions, which results in Bodily or Property Damage neither expected
nor intended from the standpoint of the Insured.

This includes any intentional act by or at the direction of the Insured
which results in Bodily Injury, if such injury arises solely from the use
of reasonable force for the purpose of protecting persons or property.

After having thoroughly reviewed the Summons & Complaint, we are not sure that
the allegations set forth fall within the definition of "Occurreance" in your
policy. However, your policy does provide coverage for claims of personal in-
jury arising out of an offense of libel or slaander or other defamatory or dis-
paraging utterances. We refer you to Form G-39250-C (page 5 or 8, B4) "Per—
sonal Injury and Advertising Injury Liability Coverage".

CNA

For All the Commitoents Yoo Make®
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CNA INSURANCE COMPANIES

Wayne Snoey -2- August 7, 1986

Subject to a full reservation of all our rights-under your policy, we accept

notice of this suit and will proceed with an investigation and defense. This
matter will be assigned to the lawfirm of Lee, Smart, Cook, Martin & — '
Patterson.

Should you wish to retain your own counsel, please be advised that you do so at
your own expense. Although we would not participate in a shared fee basis, we

would welcome and fully cooperate with association in this litigation. We re-
fer you to Form G-39200-D (page 7 of 11 3C), "The Insured's Duties in the Event
of Occurrence, Claim or Suit."

Unless we receive written notice to the contrary, we assume that you agree with
our handling of this case as outlined above. If you have any questions or com-
ments, please feel free to contact me at 1-800-542-7833.

Yours sincerely,

Mary Sullivan
Claims Representative

MS/gh

CNA

For All the Commitoeents Tou Make*
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this policy, and "¢ cost of bail bonds re-
quired of the Insured because of accident or
traffic law violation arising out of the use of
any vehicle 1o which this policy applies, not
to exceed $250 per bail bond, but the Com-
pany shall have no obligation to apply for or
furnish any such bonds;

(c) expenses incurred by the Insured for first aid
to others at the time of an accident, forBodily
Injury to which this policy applies;

{d) reasonable expenses incurred by the Insured
at the Company’s request in assisting the
Company in the investigation or defense of
any claim or suit, including actual loss of
earnings not to exceed $25 per day.

FINANCIAL RESPONSIBILITY LAWS: When this
policy is certified as proof of financial respon-
sibility for the future under the provisions of any
motor vehicle financial responsibility law, such
insurance as is afforded by this policy for Bodily
Injury Hability or for Property Damage liability
shali comply with the provisions of such law to
the extent ot the coverage and limits of liability
required by such iaw. The Insured agrees toreim-
burse the Company for any payment{ made by the
Company which it would not have been obligated
to make under the terms of this policy except for
the agreement contained in this paragraph.

INSURED'S DUTIES IN THE EVENT OF OCCUR-

"RENCE, CLAIM OR SUIT:

{a) In the event of an Occurrence, written notice
containing particulars sufficient to identify
the Insured and also reasonably obtainable
information with respect 1o the time, place
and circumstances thereof, and the names
and addresses of the injured and of available
witnesses, shall be given by or tor the Insured
tc the Company or any of its authorized
agents as soon as practicable.

{b} If ¢laim is made or suit is brought against the
Insured, the Insured shall immediately for-
ward to the Company every demand, notice,
summons or other process received by him
or his representative,

{c) The Insured shall cooperate with the Com-
pany and, upon the Company's request, as:
sist in making settlements, in the conduct of
suits and in enforcing any right of contribu-
tion or indemnity against any person or or-
ganization who may be liable to the Insured
because of injury or damage with respect 1o
which insurance is afforded under this policy;
and the /nsured shall attend hearings and
trials and assist in securing and giving evi-
dence and obtaining the attendance of wit-
nesses. The Insured shall not, excepl at his
own cost. voluntarily make any payment, as-
sume any obligation or incur any expense
other than for first aid to others at the time
of accident.

AGGREGATE: If this policy is in effect tor aperiod

in exces. T one year, any limit of the Company’s
liability stated in this policy as “aggregate’ shall
apply separately to each consecutive annual pe-
riod.

SUBROGATION: In the even! of any payment un.
der this Part, the Company shall be subrogated
to all the Insured’s rights of recovery therefor
against any person or organization and the /n-
sured shall execute and deliver instruments and
papers and do whatever else is necessary to se-
cure such rights. The /nsured shall do nothing
after toss to prejudice such rights.

ACTION AGAINST COMPANY: No action shall lie
against the Company unless, as a condition pre-
cedent thereto, there shall have been full compli-
ance with all ot the terms of this policy, nor untii
the amount of the Insured’s obligation to pay shall
have been finally determined either by judgment
against the Insured after actual trial or by written
agreement of the Insured, the claimant and the
Company.

Any person or organization or the legai represen.
tative thereof who has secured such judgment or
written agreement shall thereafter be entitled to
recover under this policy to the extent of the in-
surance afforded by this policy. No person or or-
ganization shall have any right under this policy
to join the Company as a party to any action
against the Insured to determine the Insured’s
liability, nor shall the Company be impleaded by
the/nsured or his legal representative. Bankruptcy
or insolvency of thelnsured or the Insured’s estate
shali not relieve the Company of any of its obli-
gations hereunder.

OTHER INSURANCE: The insurance afforded by this
Pan is primary insurance, excepl when stated to
apply in excess of or contingent upon the absence
of other insurance. When this insurance is primary
and the Insured has other insurance which is
stated tc be applicable to the ioss on an excess
or contingent basis, the amount of the Company’s
liability under this policy shall not be reduced by
the existence of such other insurance.

With respect to any insurance atforded by this
policy for Bodily Injury or Property Damage arising
from watercraft where the Insured is, irrespective
of this insurance, covered or protected against
any loss or claim which would otherwise have
been paid by the Company, there shall be no con-
tribution or participation by this Company on the
basis of excess, contributing, deficiency, concuf}',
rent, or double insurance or otherwise.

When both this insurance and other msurancéﬁ
apply to the loss on the same basis, whethegy
primary, excess or contingent, the Company shalt
not be liable under this policy for a greater pro;

portion of the loss than that stated in the applu
cable contribution provision below: N

{a) Contribution by Equal Shares: If all of suc
other valid and collectible insurance provides

Page 7 of 11 Pages hﬁ
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{a) to liability assumed b)‘ Insured under any
contract or agreement,

(b) to Personal Injury or Advertising Injury arising
out of the willful violation of a penal statute or
ordinance committed by or with the knowl-
edge or cansent of the fnsured;

(¢) to Personal Injury or Advertising Injury arising
out of a publication or utterance of a libei or
slander, or a publication or utterance in viola-
tion of an individual's right of privacy. if the first
injurious publication or utterance of the same

..or similar material by or on behalf of the
Named Insured was made prior to the efiective
date of this insurance:

(d) to Personal Injury or Advertising Injury arising
out of libe! or slander or the publication or
utierance of defamatory or disparaging mate-
rial concerning any person or organization or
goods. products or services, or in violation of
an individual’'s right of privacy. made by or at
the direction of the Insured with knowledge of
the faisity thereof:

(e) to Persona! Injury or Advertising Injury arising
out of the conduct of any partnership or joint
venture of which the /nsured is a partner or
member and which is not designated in the
Dectarations of the policy as a Named Insured;

{f} to Advertising Injury arising out of

(1) failure of performance of contract. but this
exclusion does not apply to the unautho-
rized appropriation of ideas based upon
alleged breach of implied contract, or

(2} infringement of trademark, service mark or
trade name, other than titles or slogans, by
use thereof on or in connection with goods.
products or services sold, cHered for sale
or advertised;

{(3) incorrect description or mistake in adver-
tised price ot goods, products or services
sold, offered for sale or advertised;

{g) with respect to Adverltising Injury

(a) to any Insured in the business of adver-
tising, broadcasting. publishing or tele-
casting, or

{b) to any injury arising out of any act commit-
ted by the Insured with actual malice.

(h} to Personal injury to another employee of the

Named Insured arising out of or in the course
of his employment.

(3) Limits of Liability
Regardless of the number of {1) /nsureds here-

Page 5 of 8

* (1) 1o Bodily Injury ©

- Wi T orewveaTiHA 1N r
cemem © f:m’"“aac;m{, g 1

under, { rsons or organizations who sustain
injury or damage, or {3) claims made or suits
brought on account of Personal Injury or Adver-
tising Injury the total limit of the Company’'s li-
ability under this coverage for all damages shall

not exceed the Bodily Injury limit of liability
stated in the Declarations Page as aggregate.

${4) Additional Definitions”

*ﬁdvertising Injury means injury arising out of an
oHense commitied during the policy period occur-
ring in the course of the Named Insured’s advertis-
ing actwities. if such injury arises out of libel,
slander. defamation. violation of right of privacy.
piracy unfair competition. orinfringement of copy-

right. titie or slogan.
e -

Beisapal tpjury means jnjury arising out of one or

more of the following offenses committed during
the policy period:

"(a) faise arrest £
cious prosecution:

(b) %rongfu) entrr other invasion of
e nght of private bccupancy:

{c} apublication or utterance

imprisonment. or mali-

(1) of a libe! or slander or other defamatory or
disparaging material. or

(2} in violation of an individual's right of
privacy:

except publications or utterances in the
course of or related to advertising, broadcast-
ing. publishing or telecasting activities con-
ducted by or on behalf of the Named Insured
shall not be deemed Personal Injury.

C. PREMISES MEDICAL PAYMENTS COVERAGE

The Company will pay to or for each person who sus-
tains Bodily Injury caused by accident all reasonabie
Medical Expense incurred within one year from the
date of the accident on account of such Bodily Injury,
provided such Bodily Injury arises out of (a) a condi-
tion in the Insured Premises or (b} operations with
respecl to which the Named Insured is afforded cov-
erage for Bodily Injury liability under the policy.

This insurance does not apply:

0
.. . ] w

(a) arising out of the ownership, maintenance:
operation, use, loading or unloading of 0

. . th
{1} any Automobile or aircratt owned or opeg
ated by or rented or loaned to any Insureff,

or A
bl

(2) any other Autormobile or aircraft operateﬁt\i
by any person in the course of his employ*
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CNA INSURANCE COMPANIES

P.0. Box 240111, Seattle, WA 98124-9611

September 30, 1986

Wayne Snoey
Community Chapel

& Bible Training Center
18635 -~ 8th Avenue South
Tacoma, Washington 98148

File No.: 57-241 032 s2
Insured: Community Chapel
& Bible Training Center
Regarding: Gabrielson v. McDonald, Barnett, etal;

Community Chapel

Dear Mr. Snoey:

We refer you to our correspondence to you of 08/08/86. In that letter, we
stated that subject to a full reservation of all our rights under your policy,
IP 5021 44020, we accepted notice of the above captioned lawsuit and would pro-
ceed with the investigation and defeunse of this matter.

We acknowledge that you have retained your own counsel, Mr. Michael Bugni, at
your own expense to associate in this litigation with Mr. Michael Bound of Lee,
Smart, Cook, Martin & Patterson.

We now wish to specifiy for you what allegations contained in the Summons &
Complaint fall within the ambit of coverage provided by your policy and those

which do not. Please refer to the 08/08/86 correspondence for pertiment policy
forms and definitions.

The first Cause of Action, emotional distress is not covered because it

results from the allegations set forth in the second, third and fourth
Causes of Action.

The second, third and fourth Causes of Action, counselor malpractice and
pastoral malpractice are not covered - refer to Form GL-240766, counselor
malpractice and claims of negligent counseling are excluded.

The fifth, sixth and seventh Causes of Action, assault, battery and false

imprisonment are not covered - refer to Form G-39200-D, definition of oc~
currence.

The eighth Cause of Action, defamation is covered - refer to Form
G-39250-C, personal injury liability coverage.

CNA

For All the Capum itrents Yoo Make®
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CNA INSURANCE COMPANIES

Wayne Snoey : -2 - September 30, 1986

The ninth Cause of Action, loss of comsortium is not covered because it

Tesults from the allegations set forth in the second, third and fourth
Causes of Action,

We look forward to your continued cooperation throughout this litigation.

Should you have any questions or concerns regarding the policy position of CNA,
please contact the undersigned in writing.

Mary Sullifan
Claims Representative
1-206-447-5412

cc: Michael Bond, Attorney at Law
1325 - 4th Avenue
Seattle, Washington 98101

Michael W. Bugni, Attorney at Law

11320 Roosevelt Way Northeast
Seattle, Washington 98125

MS/rh

CNA

For All the Commbivoents Yoo Make®
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| @NA tINSUBANCE COMPANIES

TR0 sm-nom Seattle; WA 98124-9611 i R F)
Novﬂnbér 30, '1937.:-1-.=-_::. e et
. . .. . i ~ i B ' e Lo __.' —
Mr. Donald Bamtt et s
Comnlty Chapel
& Bible Training Center- .- = -2 -
. C/0 Rod D. Hollenbdeck, Attornay at Law
Coluubla Canter,- 34th'Floor
701 - .5th Avenue .
Seattle Hnshington, 98104 Nk bt e 2L w o fhe e sl Lo
T e T L A STy ‘--.5:;5. aeld D BG4 4 - N TR S
;e--m,':,l-. .
!11. No.: 57-241-032 82
Insured: ... . rCommunity Chapel' ~.iz v cv a e g
RS T (TR N T ¥ !151. T:uning Canter .
.charding; Gabnelaon v. HcDonald Bamect etal; (:ommity Chapel
.‘;-. .-4-:' e “-_J:. s LA LT Ty % L
Dear Mr.- Burnctt: S T T DU L P TR LIS e

AS you know, the.firm of -Les, Smart, -Cook) :Martin' & Pnttercoa (Lee, Smart) had
provioucly been -retained to ‘defend: Communiity chapel & Bible Training Center
(Commmity Chapel), and Donald and Barbara Barnet. Lee, Smart has now deter-
‘wiaed:that a’'conflict of- ht-nlt'axutn betwean: Coanmlty Chapel and -other ‘de-
fendants. 1t had: representtd. he Smart wili: contl.nu to* preunt Comnity
Gh;pcl. tWe have -appointed:Rod D. Bollenbeek to “répresent MY Barpeti“and his’
whfe,  Thissthen -is .an. appropriate juncture at which to review the issues which
we have previously. ducucud in our correspondcncc to you dated 08/07/86 -and
09,30’86-#«'- TREE S S P Fh -::-"-_: # R .o BT

R 13

vn?
'

) ila have -defended .and will: mtinuo to-defend- conmit.y Chapel md nr. and Hrs .
- Batnatt._ Ve provida this defense. undcr a: ruervutl.on of riahts.. Ue ‘do .80 be- -
cause #ome or all: “of he mt- ssserted ; by the“‘:phinrufa"‘uy not Jbe covered

ﬁ-

""7' e t""l \-1 l*-r. 11 SFrivat i adEe,
- (a) hlu arrast...
3 tm.'f u*me et ﬁa‘.‘-" g fawt d' PR i




Donald B;rnett - 2- Hovember 30, 1987

ft(c)é“iéhﬁligﬂﬁion.pr ULLOTANCE o & L 4 DDAl TeTT L

.. C(1)szof & 1ibel or slander.or other. defamatory or disparaging
i _;qveaﬂl;crial, or

1 e (2) .in. ¥olation of an 1ndlvldual’l tight of privacy.

_Porn G-39250-C page lS.

The outraga claiu lny allo be. uncovered becauno of thc possibillty that 1t~
nrileo from acts which do not constitute an “"occurrence” under your policy. “An
o:cur:encs R Coy ‘5h.1,‘ _?u wr 4

1

<AL s e - ' PR

”;; _An éccldent...uhich resultn in Bodily Injury...ncither oxpected uor*ln— :

s~ tended fron the - ltcndpolnt of the. lnaured. ST

- . s . (LN
(‘_ . . s i L €,

Thié'includes nny 1n£entional act by or st the dtrection of the- lncurud
.; which. Tesults in Bodily .Injury, if.such injury arises-solely froom the use
Ny of reasonabla force for the'purpose of protecting persons or property.

3N

) To'the extént that ihe clain of outrage srises from acts which were not “occur-
Trences” under .the policy, no coverage exists.

The second, third and fourth cauges of action relate to claime of pastoral and
counselor nnlprlctice. Coverage may not ex1st because the acts couplatned of

i may, .not be covered occnxtences," the injury suffered may not be a “bodily in-
‘. jury .and hecause yout polxcy T P

fras PO a2 O
lal r:h- nnsvnr prcpag;,'in‘your behalf.allogcs thc
-=p1unuff hutistttd ‘the iincident “Sn which ‘she '
Chapal.; The ¢leim for false x-prinon-nt'”pbin
Jul)b«ﬁhto the extant the b
‘ressonabls force,” they-are covnr-d occurtencco..é o th- axtent tbc clatul o!
assault -and battery are not ‘the rcnult of "the: BB _teagenable force™ b’ cov-
erage cxilts, because the laims do mot . result from -* aeeidontl and heqcs are
, ot occurrences vithin the bolicy dcfinitiou-. '
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" CNA INSURANCE COMPANIES .~ . "%

Donald Barnett = - L -3 -_-' R . ﬁoiénber 30, 1987

o .

be covered., However, coverage 13 not ‘provided for defauntory -tateuan:a::':; -
- "...made by or at the direcfion of the 1nsured vtth knowledge of . thu_f ;
falsity thereof...”. I : : !

The ninth cause of action 18 for ioss ot conaortiunu The the extent thig clain
is derivative of other uncovered claims, it too is uncovered. SE

Resolution of these coverage issues will rcquire resolution of related fnctual

issues in litigation., For that reason, we: vlll continue to defend you again-t

the claims (but only so long as it factunlly appears that a.claim is, or may

be, covered by the policy), but with full reservation of rights to decllne to ,
indemify you against any liability or judgoent based on a claim not covered by . :
‘the policy. By enumerating the foregoing ‘grounds of potential non-coverage un- -
der the policy, we do not restrict ourselves to those grounds, but instead re-

serve all of our rights under all the provisionn of the policy whether speci-

fically discussed {n this letter or not, 4t the sage tiua by agreeing to our

defense of this suit under such reservation of rights, .you do not walve any of

your rights under the policy. If you have any questions or coments, do not

hesitate to call wme. v : . :

‘Yours sincerely

Mary C. Sullivan ) _ T S
Senior Claims Representative ' Tl o
American Canualty Company
1"206-587-7ﬁ82

cc: Rod D Hollenbeck Attorney at Law (A/b@L%&<;—é;§‘

Columbia Centet. 3th Ploot

.- 701 = '5th Avenue. . ¢
.‘Beattle, Hashington 98105

Hichael. -3 “Bond,, ;;uomey at: Lu .
_ BOO. Haahington Building‘v.
DL 1328 - ith‘ Avenue :
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CNA INSURANCE COMPANIES

P.O. Box 240111, Seattle, WA 98124-9611

February 5, 1988

Mr. Donald Barnett
& Mr. Wayne Snoey
Community Chapel
& Bible Training Center
- 18635 - 8th Avenue South
Seattle, Washington 98148

Our File No.: 57-250 414 82
Our Insured: Community Chapel

& Bible Training Center
Regarding: Gabrielson v. McDonald, Barnett,

Community Chapel, etal

Dear Mr. Barnett & Mr. Snoey:

As you know, American Casualty Company is defending the above action under a

full reservation of rights for reasons previously stated in our correspondence

of 08/07/86, 09/30/86 and 11/30/87. As to individual defendants, we wish to

also point out that coverage exists for employees, officers and directors only

to the extent that such individuals were "acting within the scope of their
duties" for Community Chapel. Form G-39250-C, Section II. If you have any
questions, do not hesitate to write or call.
Very truly vyours,

é:;ﬁhidcaff ¢

Edward Kloth
Claims Supervisor

American Casualty Company
1-206-587-7484

¢c: Mr. Rod D. Hollenbeck, Attorney at Law

Mr. Michael J. Bond, Attorney at Law

Mr. Tom Frye

EK/rh/893

CNA

For All the Commitments You Make®
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. ' \. James S. Craven

Hugh O. Evans
H. Terrence Lackie

' ' . * Jarold P. Cartwright
;5 Z zz é W A Constance D. Gould
. ' 4 * Michael F. Connelly

Rodney D. Hollenbeck

LAWYERS Richard B. White
Je L L

Spokane Office Seattle Office Coeur d'Alene Office Ju‘l:g”: .;w;;;cdque

N. 1206 Lincoin St. Suite 3100 Columbia Center Suite 306 Patrick E. Prassentin
Spokanse, Washington 99201 701 - 5th Ave. 1200 lronwood Dr. John C. Perry '

(508) 328-1110 Seattle, Washington 98104  Coeur d'Alene, Idaho 83814 Gregory M. Kane

{800) 922-1243 . . (206) 386-5555 (208) 667-8276 * Paul L. Kirkpatrick

(Washington onty) Timathy J. Donaldson
FAX (509} 328-1254 FAX (206) 386-5587 fmatiy J.

Timothy P. Malarchick
e — - e ==+ ——= Margaret E. Gleason
. : David A. Triaweiler
RESPOND TO: Seattle Margarat C. McGinty

August 11, 1988 Willard J, Sharpe

of counsel
* admitted in Washington
and Idaho

Ms. Mary Sullivan
CNA Insurance Company
2900, 999 Third Avenue
Seattle, WA 98104

Re: Insured: Barnett
Claim No: 57 14103252
Adverse: Snoey

Dear Mary:

Previously, I contacted you on behalf of Don and Barbara Barnett
regarding the notice of claims and tender of defense upon actions
initiated against the Barnett’s and the Community Chapel and
- Bible Training Center by Gary Lien and Maureen Jorgensen. The
Jorgensen action has been brought in King County Superior Court,
Cause Number 86-2-26860-8. The Lien action has also been brought
in King County, Cause Number 86-2-18282-9,. It is nmy
understanding that actions brought by Ira and Carol Gabrielson,
- Kathy Lee Butler and others, Carl Peterson, and Sandy Ehrlich
were tendered and notice of claims given prior to involvement of
my firm upon these matters. The Butler action was brought in
King County, Cause Number 86-2-18176-8. The Gabrielson action
has been brought in Pierce County, Cause Number 88-2-00942-9.
The Ehrlich matter was brought in King County, Cause Number 86-2-
18429-5. The Peterson action was brought in King County, Cause
Number 87-2-14919-6. Please let me know if I am in error upon
the tender of the defense and notice of claims of any of the
aforementioned actions.

Presently, my office tenders the defense of additional claims and
gives notice thereof to American Casualty Company on behalf of
the Barnetts. At the request of Don Barnett as president of the
Community Chapel and Bible Training Center, I also request
defense for the church.

Enclosed pleaée find a copy of the amended complaint in the
Ehrlich action which has been joined with the Butler action for

§/Z1/2883 d85805



. .
1

Ms. Mary Sullivan
August 11, 1988
Page 2

purposes of discovery. This amended complaint contains claims
made by Catherine Kitchell, Ronald Kitchell, and Wendy Kitchell
which were added in March of this year. I reguest that CNA
provide defense for the Barnetts and the church upon the Kitchell
claims which were added to the Ehrlich matter.

It has been brought to my attention that CNA also insured the
church hetween 1979 and 1985 under umbrella liability policies as
well as the general liability policy. Please take notice of
claims under such policies for all of the aforementioned actions
and the tender of defense under any such policies which may be
applicable.

It is my understanding that CNA insured the church between 1979
and 1986 wunder a general liability policy, policy number
IP502144020. It is also my understanding that the following
umbrella policies were in effect. Between 1979 and 1980 an
umbrella policy, number RDU05224005, was in effect. Between 1980
and 1981 an umbrella policy UMB3144022, was in effect. Between
1981 and 1982 an umbrella policy was in effect, policy number
UMB0O0845630. Between 1982 and 1985 an umbrella policy was in
effect, policy number UMB012144022. Please inform me if any
other insurance policies were issued to the Community Chapel and
Bible Training Center and the applicable effective dates.

Discovery requests have been made within the various actions
requesting the contents of all policies pursuant to CR 26 (b)
(2). Subject to Washington Discovery Rules, the Barnetts must
respond to such requests as a part of their defense. Pursuant to
WAC 284-30-350 (1), (2), I request copies of all of the policies
and declaration sheets upon the policies of insurance issued to
the Community Chapel and Bible Training Center as identified
above and any other policies which may have been in effect.

Please send copies of the policy at your earliest possible
convenience. Also, please acknowledge whether American Casualty
Company shall accept the defense of the additional claims
tendered herein at your earliest possible convenience.

Thank you for your attention to this matter. Please call if you
have any questions.

Sincerely,

/buhz T

TIM DONALDSON

als
15004924.501
cc: Donald Barnett & Barbara Barnett

472%/2883 @8B87Y
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This endorsement forms a parl of the palicy lo which attached, eifective on the inception date of the palicy unless otherwise stated herein.
{The following informalion is required onty when this endorsement is issued subsequent Lo preparation of policy.}

Endorsement effective Policy No. TP %0 214 40 20 Endorsemenl No. 6

Named Insured COMMUNITY CBAPEL & BIBLE TRAINING CENTER
Countersigned by

(Authorized Representative)

This endorsement modities such insurance as is alorded by the provisions of the policy relaling lo the following:

COMPREHENSIVE GENERAL LIABILITY INSURANCE
MANUFACTURERS AND CONTRACTORS LIABILITY INSURANCE
OWNERS, LANDLORDS AND TENANTS LIABILITY INSURANCE

PRODUCTS HAZARD EXCEPTIONS

It is agreed that {he products hazard does not include bedily injury or properly damage arising oul of the named insured’s products manulacluresd, sold.
handied or dislributed in conaeclion with {1) the use of any premises described in this endorsement, owned by or rented to the named insuted or (2} any
eneralion, desceibed in this endorsement, cenducled by or on behall of the named insured.

Description of Premises and Operalions:  Schools — Colleges & Parochial
Churches
Camps

GL 99 05 07 66 W
i
n
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. ~ PIERCE COUNTY, STATE OF WASHIN N ’
CIVIL DOUKET , casE nNO. B86-T78361-3

- CO57S — DATE PLF. DFT. RECT. NO.
#ASHINGTON CREDIT INC FILING EEE 07,08/8¢6| 16,00 0344
LAW LIBRARY. 07/08186 %.00 glss
PLAINTIFF summ. com. savo, | 7/14/86. | . 31.00.
_ATTORNEY FEES
ATTORNEY FOR PLAiNTIFF - GRINNELL 4, J K LGARNISHMENT |
VS. LGARN. SRV D, e et saeeran

TRANS. ISSUED

SIEVANEN, GERALD | TRANSISSUED s e
SIEVANEN, JAN, his wife, individually and el eSe ... 07708786 . ..3+00|... 0364

-he marital community comprised thereof .

REGISTRY
SQURCE REC'D. DISBRS' . REC'T. NO.

FILE W

1N COUNTY CLERICS OFF|CE

A FER P18

AESIDENCE | )
o PRERGE COUNTY. Xy Y51 [ .
N B RO 00 i S
g
’ DEPL '!//] 4 /86 AFFIDAVIT OF NON-MILITARY SERVICE FILED
ATTORNEY FOR DEFENDANT / DEFENSE:
paternen . 07/08/86, . /I !
7/14/86.Gerald Sievanen.et.uXsenveo on...7/8/86....
............................................... SERVED ON oo eoomeereeces e
: PLAINTIFF/DEFENDANT'S MOTION FOR
OBJECT OF ACTI :
CT OF ACTON: SERVICES ) DATE AT PM JUDGE { )
AMOUNT $ 9 lD037. i rr————
AM.
INTEREST LS 12.94 . TRIAL DATE AT PR JUDGE { e )
COLL.CHARGE  § NOTIFIED
ATTY, FEE $ ON STIPULATION
AM.
. TRIAL CONTINUED TO AT PM. JUDGE { oo
NOTIFIED '

JUDGMENT BY/DEFAULT

THIS CAUSE coming on regularly for hearing onb%laintifffs motion and affidavit:
AND IT APPEARING t:;;fzggfmocion is in order, - NOW, IT IS HEREBY ORDERED AND DECREED

that the Plaintiff is arded’a jud t against the Defendant GERALD SIEVANEN AND JAN

STEVANEN WINI JAN NEWION, HIS WI IVIDUALLY
AND THE MARITAL COMMUNITEL-C SED THEREOF in the sum of § _412.31

LA o
Presented by:
%a’rrﬁy“\for Plaintiff. Dated: 12) I ISJ %

)

[l

KATHRYN GUVKEMA
Court Commissioner

e

ACCOUNT # 128218 v Judge E;

w

o
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DATE: W
... DISMISSED ON PLAINTIFF/DEFENDANT'S MOTION, WITHQOUT PREJUDICE AND WITHOUT COSTS CHERK
. DISMISSED ON PLAINTIFF/DEFENDANT'S MOTION. WITH PREJUDICE AND WITHOUT COSTS CI'LERK
___________________________________ BOTH PARTIES FAIL TO APPEAR FOR TRIAL. ACTION DISMISSED (WITH)(WITHOUT)} PREJUDICE CUERK

..... H.).l.l.@fﬁie._ow MOTION OF PLAINTIFF, NO APPEARANCE BY DEFENDANT, ORDER OF DEFAULT -
ENTERED AGAINST DEFENDANT. . 4473 CLERK

L

eriernms. TRANSCRIPT OF JUDGMENT PREPARED, D APPEAL FILED D SEE REVERSE Eg

. JUDGMENT SATISFIED BY PLAINTIFF. [ GARNISHMENT FILED 0
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he was having an ordinary relationship with another consenting
adult. See, deposition of Jack L. McDonald, pages'43 through 47."
The limited exception of inferred intent for criminal sex abuse

clearly does not apply.

The intent/accident issue was recently c¢larified 1in

Detweiler v, J.C. Pepney Ins.., 110 Wn.2d 99, 751 P.2d 282 (1988).

Therein, an insured deliberately fired six bullets at the tire of
a vehicle. The bullets fragmented when they hit a steel axle and
spattered the claimant’'s face with fragments. Reversing summary
judgment in favor of the insurer on the accident issue, the court
wrote at page 108:

Although the result of the claimant’s action
(being struck by metal fragments in the neck,
face and eye and sustaining injuries
therefrom) was doubtless unintended, the
means (shooting bullets from a gun at a
nearby steel target) were obvicusly intended.
It is thus arguable that claimant’s injuries
were a natural consequence of his actions an
that no "additicnal unexpected, independent
and unforseen happening" occurred to bring
them about. A motion for summary judgment,
however, "should be granted only if, from all
the evidence, reasonable [persons] could
reach but one conclusion." Under the facts
presented, the rapidly moving pickup truck
and moving shooter resulted in changing
distances between shooter an pickup. Those
and other variables inherent in this confused
occurrence, such as angle of fire, make
"accident" a factual issue since reasonable
minds could disagree as to whether under the
circumstances what .-happened was an

BARNETT REPLY
BRIEF 22

1500\4857\reply Coand, Eravend Lacki, S
LAWYERS

SUITE 3100 COLUMBEA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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additional, unexpected, independent and
unforseen happening which brought about the
injuries. (citations cmitted)

The intent element of the occurrence issue is two separate

issues. The first issue is the intent to act. The second issue
is the intent to injure. The intent to act, alone, does not
defeat coverage. Injury caused by additional, wunexpected,

independent, and unforseen happenings is accidental despite the
intent of one to act. This is a factual issue,
In the present case, the damage from the McDonald/Gabrielson

relationship arose from Carol Gabrielson’s psychological

dependence upon McDonald. See, the AFFIDAVIT OF PHILIP G.
LINDSAY, M.D. filed herein on April 8, 1988. However, this
dependence was not subjectively expected by McDonald. See,

deposition of Jack L. McDonald, pages 43 through 47.
Conseqguently, there gxists a factual issue with respect to his
intent to injure.jléummary_judgmeﬁt is therefore i@proper with
respect to his separate coveragé.
) Conti imprope

In Transamerica Ins. v. Chubb & Son, 16 Wn.Apé. 247, 252-
253, 554 P.24 1080 (Div. One, 1976), the court held that a period
of approximately two months was "... ample time to make further
discovery or, at the very 1least, prepare and file affidavits

BARNETT REPLY
BRIEF : 23

1500\4857\reply : Brared, Chravend Lackie LS
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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9
giving some reasonable support to the motion..." id at 253.

Over 2 1/2 years ago, a claim was made arising out of the
Gabrielson action. With respect to coverage for the church
entity, good faith required reasonable investigation and an
explanation with respect to the facts or applicable law upon
which coverage was disputed. WAC 284-30-330.

Over a vyear ago, this declaratory action was filed.
Professional responsibility required that it be "well grounded
in fact and is warranted by existing law or a good faith argument
for the extension, modification, or reversal of existiné law..."
CR 11.

Almost one year ago, American Casualty Company insisted
that its motion for summary judgment_upon the bodily injury issue
must be heard prior to the Gabrielson trial.

Now, Americén Casﬁalt? asserts‘thatgmoré time is needed to
develop factual issﬁes. As discussed herein, thése factual
issues are irrelevant to coverage for ﬁhe.church entity and based
upon erfoneous legal arguments.

CR 56 (f) states that a continuance may be granted if a
party responding to a summary: judgment demonstrates reasons why
it cannot get affidavits necessary to justify its opposition to
the motion. Nowhere, does American Casualty explain how 2 1/2

BARNETT REPLY
BRIEF ' ;24

1500\4857\reply Epares, Gravend Lackie A
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years has lapsed without it being able to obtain affidavits.
Clearly, continuance would not be proper to allow American
Casualty to establish meritless legal theories and fish for
additional reasons why it should not have to pay.

A
DATED this ZZ' day of February, 1989.

EVANS CRAVEN & LACKIE, P.S.

<

By [/ 1¢m&/f;:>01¢¢o/bxn__.
TIM ‘DONALDSON

Attorneys for Barnetts

STATE OF WASHINGTON ) .
) 5. Affidavit of Tim Donaldson
County of King ) '

Tim Donaldson being first duly sworn upén oath and having
personal knowledge‘of the following facts deposes and says:

I am at least twenty-one (21) years of age, and I am
competent to make this statement;

I am an attorney for Don and Barbara Barnett in the above-
entitled cause of action;

Attached hereto as exhibit 1 are true and correct copies of

pages 43, 44, 45, 46, and 47 of the transcription of the

deposition of Jack L. McDonald taken upon oral examination on

BARNETT REPLY
BRIEF 25

1500\4857\reply Grand, Gravend Lockie P
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5lh AVENUE
SEATTLE, WASHINGTON 96104

{206) 386-5555
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September 8, 1988; - : ‘ |
Attached hereto as exhibit 2 is a courtesy copy of AFFIDAVIT

OF PHILIP G. LINDSAY, M.D. filed herein on April 8, 1988

7 Dresn

TIM DONALDSON

Further affiant saith naught.

State of Washington

County of
: Signed and sworn to before me on

E\QWOLM D4~ , 19839 by Tim

Donaldson.J

i Bagow

NOTARY PUBLIC

My commission explresiaﬂzgﬁgo

BARNETT REPLY
BRIEF 26

1500\4857\reply Eans, Gravend Lactie S
LAWY.ER:S

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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regulati! ana ensures reasonabliafety against
embezzlement and fraud.

"Copies of the corpération papers,
such as the Articles of Incorporation and these
Bylaws, and amendments thereto, shall be forwarded to
the corporation church within 30 days of adoption."

Q. The "corporation church" referred to there,

‘do you understand that to be the main church of

Burien?
A, Yes.
MR. DODGE: I’m going to look up a

document. Why don’t I pass to you while I look this

up.

EXAMINAMTTION

BY Mﬂ; DONALDSON:
Q. Jack, I’'m going to start off with some
gquestions about your employment as a pastor.
First off, were you ever employed by
the church college in Burien?
A. No.

Q. Were you ever employed by the Burien

church?
A. No. o o
Q. Were you ever employed as-‘a counselor?

Rough %sodatega .

COURT REPORTERS

403 SEATTLE TOWER
SEATTLE. WASHINGTON 98101
1208} 6821477

21 52GET

55875
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November, right in there. There was about a 60-day
period. I could have brought my records.

Q. I’m just trying to get just a general
feel.

You’d already stated earlier that you
never tried to manipulate anyone?

A. That’s correct.

Q. During this period of time, did you ever
threaten force upon Carol Gabrielson to commit
adultéry with you?

A. I never hid.

Q. To your perception, did she consent to
these things, to this relationship_between she and
you?

A. She certainly did.

Q. During the time that this'relationship was

going on, did you ever tell Don Barnett about this

relationship?
A. I never did.
Q. Did you ever tell Barbara Barnett about

this rélafionéhip?

A. I never did.

Q. Did you ever discuss this relationship
while it was going on with anyone in the eldership

of the Burien church?

Rough Qi sociates

COURT REPORTERS

403 SEATTLE TOWER
SEATTLE. WASHINCTON 9101
200} 482-1427

BEEBRE
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A. .I did not discuss this ;‘ationship with
anybody, period.

Q. To your knowledge, did Carol Gabrielson
discuss this relationship with Don Barnett while it
waé going on, just to your knowledgé?

A. To my knowledge, I would say that she
didn’t.

Q. During the time in which your.relationship
was ongoing, did Carol ever mention to you that she
had told anyone about the relationship?

A. Not to my recollection.

Q. When was the first time that you did
discuss this relationship with Carol Gabrielson with
Don Barnett?

A. I never did.

Q. Did Don Barnett ever say anything to you
which you construed as approval for the relationship
that you had with Carol Gabrielson?

A. He never did.

Q. What was your understanding of the chu?ch's
position upon adultery? |

A, It was wrong.

Q. Prior to your relationship with
Carol Gabrielson, did Don Barnett ever indicate

approval of a relationship of adultery?

Rough S Tsociaess, -

COURT REPORTERS

> SEATTLE TOWER
SEATTLE, WASHINCTON #10]
1I00) el-1477

BEEHE T
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A. QOt to my knowledge. 1

Q. Generally, is there anything that you can
think of that Don Barnett said in his teachings,
prior to your relationship with Carol Gabrielson,
that led you to believe that the church or
Don Barnett would approve of such relationship?

A. I don’t know of anything in his teachings
where he approved of adultery.

Q. With the understanding, Jack, that we may
call you back if this goes on, I don’t have any

other gquestions for you right now.

* X

FURTHER FXAMTINATTION

BY MR. DODGE:
Q. I’m going to hand you a document and ask
if you’ve ever seen it before. I think it was

Exhibit 14 to the deposition of Donald Barnett.

A. Have I seen this before?

Q. Yes.

A. No, I have not.

Q. Does that appear to you to be a report by

Ralph Alskog on certain occurrences that occurred
in the church?
MR. WINCHELL: Objection; the document

speaks for itself. If he’s never seen it before, he

Rough &ﬁgﬁ%ﬂssodatega -

403 SEATTLE TOWER
SEATTLE. WASHINCTON %810)
1208) 482-1427
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA,
a Pennsylvania corporation,

Plaintiff,
vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and BARBARA
BARNETT, husband and wife;
COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, a Washington
corporation; JACK McDONALD

and "JANE DOE" McDONALD,
husband and wife,

Defendants.

e et e ol S S SR N I S S N S e )

STATE OF WASHINGTON )

: SS.
County of King )

NO. 88-2-00947-9

AFFIDAVIT OF PHILIP G.
LINDSAY, M.D.

PHILIP G. LINDSAY, M.D., being first duly sworn upon

ocath, deposes and says:

I am a Board certified internist and psychiatrist

licensed to practice medicine and psychiatry in the State of

/117

AFFIDAVIT OF PHILIP G. LINDSAY, M.D. - 1

LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98407

TACOMA 183-5383
SEATTLE K38-4730
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Washington. I have attached, as Exhibit A to this
affidavit, my Curriculum Vitae, which I incorporate herein
by reference. I make the following affidavit from my own
personal knowledge gained from my examination of Carol
Gabrielson, as well as frbm review of the depositions of
Carol Gabrielson and Jack McDonald, and I am competent to
testify thereto.

It is my opinion that Jack McDonald, through the course
of coﬂduct that he pursued toward Carcl Gabrielson
maneuvered and coerced her into a position of overwhelming
dependence upon him for her physical, emotional, and
spiritual needs. Carol Gabrielson became so dependent upon
Jack McDonald that she, for all intents and purposes, lost
her free will and her will became subordinate to that of
Jack McDonald. Carol Gabrielson eventually became incapable
of resisting Jack McDonald's counseling, suggestion, and
direction. While Carol Gabrielson was in this state of
dependence, she was not capable of resisting Jack McDonald's
sexual advances and he took advantage of her, sexually, a
great number of times while he enjoyed such a great degree
of control over her.

Carol Gabrielson has suffered extreme mental and
psychological injury as a direct result of being used by
Jack McDonald, and through him, the church that he

represented, in this fashion. 1In my opinion, the mental and

/117 LAW OFFICES
RUSH, HANNULA & HARKINS

715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 53402

TACOMA 38)-5153
SEATTLE 8384790

AFFIDAVIT OF PHILIP G. LINDSAY, M.D. - 2

Ad8884

gr2E7 2883
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" emotional damage from which Carol Gabrielson suffers is a

direct result of the physical, as well as mental, way in

which she was violated by Jack McDonald.

PHILIP G./LINDSAY, M.D.

SUBSCRIBED AND SWORN to before me this g day of
April, 1988,

NOTARY PUBLIC in and for the State

oL of Washington, residing at €yeyeiir
T My commission expires: \A-U_%

/777 LAW OFFICES
_ RUSH, HANNULA & HARKINS
AFFIDAVIT OF PHILIP G. LINDSAY, M.D. - 3 115 TACOMA AVENGE SOUTH
TACOMA, WASHINGTON 98402
TACOMA 1835383

SEATTLE &34-479¢
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BY. 2. DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COQUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, NO. 88-2-00947-9

AFFIDAVIT IN SUPPORT OF JOINT

MOTION FOR SUMMARY JUDGMENT

TRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

JACK McDONALD and "“"JANE DOE"
McDONALD, husband and wife,

Defendants.

N Nt ot Wt St Nt St St Nttt Nt Vit Vst Vot Vst Vi Vit Vst it Vs N Vs’

STATE OF WASHINGTON

county ofF KING

SS.

L -

Reverend E. Scott Hartley, being first duly sworn on oath,
deposes and states as follows:
1. I am a member of the Board of Directors of the Community

Chapel and Bible Training Center of Burien (hereinafter referred

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT -~ 1
JOHN S. GLASSMAN

PO, BOX 1703
TACOMA. WASHINGTON 98401
(206} 572-2746
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to as "Community Chapel"). I make this Affidavit based upon
personal knowledge, and am competent to testify to all matters
herein stated. I have been a member of the Board of Directors of
the Community Chapel for several years including, specifically,
the years 1984 - present.

2. During the fall, 1985, through spring, 1986, the
Directors of the Community Chapel - Burien, consisted of Donald
Barnett, Pastor, and Board of Senior Elders Chair:; Jack Hicks,
Senior Elder; E. Scott Hartley, Senior Elder; and John (Jack)

DuBois, Senior 'Elder. Jack McDonald, who was Pastor of the

Tacoma Chapel, was never a Board member of the Burien Church, nor

was he an officer or director of the Community Chapel - Burien.
The Tacoma church originated as a bible study, fellowship
group. Jack McDonald emerged as the leader of that group. He
was appointed as Pastor, and they began their own church. It was
eventually incorporated as a éeparate entity from the Burien
Chapel. We did not exercise, nor did we have the right to
control the content of Pastor McDonald's sermons; or the day-to-
day operations of the Tacoma Chapel_following its incorporation.
At no time during fall, 1985, through early 1986, did I
kndw Carol or Ira Gabrielson. I was unaware that she and Jack
McDonald had engaged in a sexual relationship until the fall of
1987, when Jack Hicks, Jack McDonald and myself had a brief

meeting to discuss his involvement with Carol Gabrielson. This

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT - 2
L.aw OFF1 O
JOHN S. GLASSMAN
PO BOX 1703

TACOMA, WASHINGTON 98401
(206) 572-2746
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meeting arose out of the lawsuit initiated by Mrs. Gabrielson
against Jack McDonald and the Burien Chapel.

At first, Jack McDonald denied any involvement with Mrs.
Gabrielson, but as we pressed him, he eventually admitted to a
small number of sexual contacts with her. I do not recall
specifically, now, how many such contacts he stated he had had
with Mrs. Gabrielson, but it was no where near the figure he
related in trial (approximately 30). Jack Hicks and Jack
McDonald éontinued the meeting after I left, but he was asked to
resign as Pastor of the Tacoma Chapel.

3. I, personally, did not know that Carol Gabrielson and
Jack McDonald had had a sexual relationship until after it was
over, and the lawsuit commenced. I never heard Jack McDonald
make any statements about Carol Gabrielson, nor did I know of any
statements made by McDonald about Carol Gabrielson. I did not,
and to my knowledge, neither did any other elder or director of
the Burien Chapel ever encourage, or require Jack McDonald to
make any statements about Carol Gabrielson, in or out of church.

4, The McDonald—Gabrielspn relationship was never
discussed, nor brought to the attention of the Board of
Directors, until after her allegations about McDonald's conduct
were made. Tc my knowledge, Jack McDonald never discussed this
relationship with anyone at Burien. Mrs. Gabrielson did not
discuss the relationship with me nor, to my knowledge, with any
othér member of the Board of Directors.

AFFIDAVIT IN SUPPORT OF JOINT

MOTION FOR SUMMARY JUDGMENT - 3
A icks OF
JOHN S. GLASSMAN

P.O. BOX 1703
TACOMA, WASHINGTON 98401
{206) 572-2746
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FURTHER YOUR AFFIANT SAYETH NAUGHT.

e

Revegtend E. Scott/Hartley,

SUBSCRIBED AND SWORN TO before me this E? day of

February, 1989.
CH. A i

tary Public in and for the
tatte of Washington, residing
a COrh .

My Commission Expires: é//l/?(’)

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT - 4

Law OrrAices O
JOHN S. GLASSMAN

P.O. Box 1703
TACOMA, WASHINGTON 98401
(206) 572-2746

442172883 BH586T
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IN THE SUPERIOR COURT OF.THE STATE OF WAS

; %‘E"g 0 6 1989

LED
N COUNTY CLERK'S OFFICE

w. FEB 03 1989 ™

1 CLERK
EPUTY

PIEES RuTL Cuuns

GTON

.-

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANTA, a
Pennsylvania corporation,

Plaintiff,

TRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

JACK McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.

STATE OF WASHINGTON

KiN G

COUNTY OF

Jack DuBois,

states as follows:

1. I am a member of the Board of Directors of the Community

Chapel and Bible Training Center of Burien (hereinafter referred

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT -~ 1

i T R e I

S Nt Sust”

being first duly sworn on oath,

NO. 88-2-00947-9

AFFIDAVIT IN SUPPQRT OF JOINT
MOTION FOR SUMMARY JUDGMENT

8s.

Law O :5 (O
JOHN S. GLASSMAN
PO Box 1703

TACOMA, WASHINGTON S840H
{206) 572-2746

deposes and
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to as "Community Chapel"). I make this Affidavit based upon
personal knowledge, and am competent to testify to all matters
herein stated. I have been a member of the Board of Directors of
the Community Chapel for several years including, specifically,
the years 1984 - present.

2. During the fall, 1985, through summer, 1986, the
Directors of the Community Chapel - Burien, consisted of Donald
Barnett, Pastor, and Board of Senior Elders Chair; Jack Hicks,

Senior Elder; E. Scott Hartley, Senior Elder; and John (Jack)

‘DuBois, Senior Elder. Jack McDonald, who was Pastor of the

Tacoma Chapel, was never a Board member of the Burien Church, nor
was he an officer or director of the Community Chapel - Burien.
The Tacoma church originated as a bible study, fellowship
group. Jack McDonald emerged as the leader of that group. He
was appointed as Pastor, and they began their own church. It was
eventually incorporated as a separate entity from the Burien
Chapel. We did not exercise, nor did we have the right to
control the content of Pastor McDonald's sermons; or the day-to-
day operations of the Tacoma Chapel following its incorporation.
At no time during fall, 1985, through early 1986, did I
know Carol or Ira Gabrielson. In the fall of 1987, Jack Hicks,
Jack McDconald and Scott Hartley had a meeting to discuss his
alleged involvement with Carol Gabrielson. This meeting arose
out.of the lawsuit initiated by Mrs. Gabrielson against Jack

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT - 2

L.aw OFFtceEs O
JOHN S. GLASSMAN

P.O. BOX 1703
TACOMA. WASHINGTON 98401
{206} 572-2746
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McDonald and the Burien Chapel. It is my understanding that Jack
McDonald, initially, denied any involvement with Mrs. Gabrielson.
However, he eventually admitted to a small number of sexual
contacts with her. I do not know how many such contacts he
stated he had had with Mrs. Gabrielson, but it was no where near
the figure he related in trial (approximately 30). He was asked
to resign as Pastor of the Tacoma Chapel.

3. I, personally, did not know that Carol Gabrielson and

Jack McDonald had had a sexual relationship until after it was

over, and the lawsuit commenced. I never heard Jack McDonald

make any statements about Carol Gabrielson, nor did I know of any
statements made by him about Carol Gabrielson. I did not, and to
my Knowledge, neither did any elder or director of the Burien
Chapel ever encourage, or require Jack McDonald to make any
statements about Carol Gabrielsoﬁ, in or out of church.

4. The McDonald-Gabrielson relationship was never
discussed, nor brought to the attention of the Board of
Directors, until after her allegations about McDonald's conduct
were made. To my knowledge, Jack McDonald never discussed this
relationship with anyone at Burien. Mrs. Gabrielson did not
discuss the relationship with me nor, to my knowledge, with any

other member of the Board of Directors.

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT - 3

Law Oprices Or

JOHN S. GLASSMAN

P.O. BOx 1703
TACOMA, WASHINGTON 98401
(206) 572-2746
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FURTHER YOUR AFFIANT SAYETH NAUGHfzzAidé? /%%219/

Du801s

SUBSCRIBED AND SWORN TO before me this day of

February, 1989.
Néta Publlc in and for the
Sta a ton re51d1ng
at ./ tzz‘ﬁw‘%# '

My Commission Expires: 0([2;‘70

AFFIDAVIT IN SUPPORT OF JOINT
MOTION FOR SUMMARY JUDGMENT - 4
_aw OrmicEs OF
JOHN S. GLASSMAN
P.O. BOX 1703

TACOMA, WASHINGTON 98401
(206} 572-2746
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY. OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
DEFENDANTS BARNETT'S
MOTION TO REVISE

SUMMARY JUDGMENT
ORDERS TO SUPPLEMENT/)

vVSs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;

DONALD LEE BARNETT and RECORD (. otV €1 FF0C oriE
BARBARA BARNETT, husband and . tvr
wife; COMMUNITY CHAPEL and y

;”:l_ f;a; 0 3 it;«u,
BIBLE TRAINING CENTER, a
Washington corporation, '

Defendants.

B . o N N P N N S N N i N N i )

1. Relief Sought. Defendants Barnett move this Court to
revise its Summary Judgment Orders entered herein on November -
18, 1988, December 9, 1988, and February 3, 1989, to supplement
the record thereto.

2. Grounds. Defendants Barnett have recently gained
discovered material which they did not previously possess that
bears directly upon the earlier Summary Judgment motions.

3. Basis. This mofion'is based upon the records and files
herein and the Affidavit Tim Donaldson in Support of Motion to
Revise Summary Judgment Orders.

4. Authority. This motion is made pursuant to CR 54(b)

MOTION TO REVISE
SUMMARY JUDGMENT: 1

1500\4857\73 Enerns, Gravend Lockie, B A
LAWYERS

SUITE 310¢ COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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and CR 60.

5. Proposed Order. A copy of Defendants’ proposed order

is annexed hereto.

DATED this 2
MOTION TOQO REVISE
SUMMARY JUDGMENT: 2

1500\4857\73

day of February, 1989.

EVANS CRAVEN & LACKIE, P.S.

By 7/M,w [

TIM DONALDSON
Attorneys for Defendants
Barnett

Coert, Eravend Lacki, B
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555




PROFOSED

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FQR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
ORDER GRANTING
DEFENDANTS BARNETTS'
MOTION TO REVISE
SUMMARY JUDGMENT
ORDERS

vs.

IRA GABRIELSON and CAROQOL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

R i L S S N N N N N N

Defendants.

I. HEARING

1.1 Date. February __ , 1989.

1.2 Purpose. To consider DEFENDANT BARNETTS’ MOTION TO
REVISE SUMMARY JUDGMENT ORDERS TO SUPPLEMENT RECORD.

1.3 Appearances. Defendants Barnett appeared through their
attorneys Evans, Craven & Lackie, P.S. by Tim Donaldson.
Defendant Community Chapel and Bible Training Center appeared
through its attorney John Glassman. Defendants Gabrielson
appeared through their attorneys Rush, Hannula and Harkins by
Daniel Hannula. Plaintiff appeared through its attorneys Lane,
Powell, Moss & Miller by Bruce Winchell.

ORDER REVISING

SUMMARY JUDGMENT: 1
1500\,4957\56

ca8



1.4 Evidence. The AFFIDAVIT OF TIM DONALDSON IN SUPPORT OF
MOTION TO REVISE SUMMARY JUDGMENT ORDERS, and the records and
files herein, specifically inciuding this Court’s Summary
Judgment Orders entered on November 18, 1988, December 9, 1988,
and February 3, 1989,

IT. FINDINGS

2.1 At the time of entry of the present order, this Court’s
Summary Judgment Orders of November 18, 1988, December 9, 1988,
and February 3, 1989 were not final and subject to revision.

2.2 The omissions in the record herein arise from excusable
oversight and newly discovered evidence justifies supplementation
of the record.

III. ORDER

Based on the foregoing findings, IT IS ORDERED:

3.1 This Court‘s Summary Judgment Orders of November 18,
1988, December 9, 1988, and February 3, 1989 are revised to
include the AFFIDAVIT OF TIM DONALDSON ‘IN SUPPORT OF MOTION TO
REVISE SUMMARY JUDGMENT ORDERS as evidence considered therein
upon each order.

3.2 This Court'’'s Summary Judgment Order of November 18,
1988 is revised to include BARNETT SUPPLEMENTAL BRIEF IN SUPPORT
OF GABRIELSON MOTION FOR SUMMARY JUDGMENT as authority considered
ORDER REVISING

SUMMARY JUDGMENT: 2
150044957\56



therein.

3.3 This Court’s Summary Judgment Orders of December 9,
1988 and February 3, 1989 are revised to include BARNETT
SUPPLEMENTAL OPPOSITION BRIEF TO SUMMARY JUDGMENT RE: BODILY
INJURY as authority considered therein.

DATED this day of February, 1989.

HONORABLE J. KELLEY ARNOLD

Presented by:
EVANS, CRAVEN & LACKIE, P.S.

By
TIM DONALDSON

Attorneys for Defendants
Barnett

ORDER REVISING
SUMMARY JUDGMENT: 3
1500\4957\56
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- % , IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON O
NOTE OF ISSUE
/L) s g 031989
\88—2—00947:9 Department__ #9 J, KELLEY ARNOLD
AMERICAN C NS A raice/

a Pennsylvania corp.

e Rt
v - annQ S8
/ e o3 V7T Plaintiff
vs. . sraeRK
ﬂggtﬁtﬂuu i DEPuTY .
JRA GABRIELSON and ABRIELSON; PONAL -~BARNETT, et ux:
and COMMUNITY CHAPEL AND BIBLE TRAINTNG'CENTER,
Defendant
BRUCE WINCHELL, ESQ. !
ipd 1-2647 —
Phone: 223-7380 FPlaintiff's Attorney
TIM DONALDSON, ESQ.
3100 Columbia Ctr., Seattle, WA 98104 Defendant’s Attorney
Phone: 3B86-5555 (for Defs Barnett)
: DECLARATORY ACTION '
- Nature of Cause
Jury Trial — Yes O 6 Jurors O . 12 Jurors O No O
Time required to try Cause days : hours
ABOVE INFORMATION MUST BE COMPLETED
1. DEFENDANTS JOINT MOTION RE:COVERAGE FOR CHURCH
To the Clerk: ENTITY - '

2. DEFENDANTS BARNETTS' MOTION TO REVISE
Please place on the SUMMARY JUDGMENT ORDERS docket which is to be called on

240 Zvd Naveh
the_ -~ _ __j day of February 1989
At 9:30.A.M.
Attorney for Defendants Barnett Phone No:_386-5555
3rd

. Due and sufficient service of foregoing acknowledged this day of February 19 83

Additional Attorneys involved:

Daniel Hannula, Esq. (for Defs Gabrielson) ™

EAS T@cogg A o., Tacoma, W
one: . '3 %388 ' Attorneys for Defendants Barnett
John Glassman, Esqg. (for CCBTC)

. 240 0l1d City Hall Assigned to Department No, - this
<. 625 Commerce St. - A ) . S L :
.Tacoma, ‘WA 98402 . T __ day of - - .19.

Phone:":572-2746 .
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
NO. 88-2-00947-9
Plaintiff,
AFFIDAVIT OF CAROL A.
GABRIELSON IN SUPPORT OF
JOINT MOTION FOR SUMMARY
JUDGMENT UPON COVERAGE
FOR CHURCH ENTITY ’

vVs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husbkand and
wife; COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.

o T g

STATE OF WASHINGTON )
) SS.
COUNTY OF PIERCE )

CAROL A. GABRIELSON, being first duly sworn, upon oath,
deposes and says:
My first contact with the Community Chapel and Bible

Training Center was in 1974. At that time, I attended

/117 LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENLUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5388
SEATTLE 838-479¢

AFFIDAVIT OF CAROL GABRIELSON - 1
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services at the Burien headquarters of the Community Chapel
and Bible Training Center. Initially, my participation was
limited to one night per week because of the distance from
Tacoma toc Burien and because I was aiso attending another
church.

Between 1974 and 1983, there were extended period of
time when I did not attend Community bhapel and Bible
Training Center services at all. However, in 1983, I
learned of a Community Chapel and Bible Training Center
satellite church in Tacoma. I began'éttending that
satelilite church in 1983,

Except for a pericd of time from approximately March,
1984 through approximately December, 1984, I regularly
attended the Tacoma satellite church of the Community Chapel
and Bible Training Center. Jack McDonald was the pastor of
that satellite church.

I first sought counseling from Jack McDonald in the
summer of 1983. During these early counseling sessions,
Pastor McDonald spent a great deal of time merely listening
to my problems and assuring me that he would pray for me.

In May of 1985, I sought marital counseling from Pastor
McDonald. 1Initially, this counseling progressed much as the
counseling of two years earlier, however, in approximately
September of 1985, the nature of Pastor McDonald's
counseling began to change dramatically. Beginning in

/777 LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5382
SEATTLE 838-4790

AFFIDAVIT OF CAROL GABRIELSCN - 2
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September, 1985, Pastor McDonald's counseling became
concerned primarily with detailed sexual matters.

This counseling relationship then evolved into a sexual
relationship that lasted through the beginning of January,
1986.

While I was inveolved in a sexual relaticnship with
Pastor McDonald, I told no one in the headgquarters church of
the Community Chapel and Bible Training Center, in fact, I
told no other individual anywhere of my sexual involvement
with Pastor McDonald. The only time I informed anyone at
the headquarters church was after I was disfellowshipped.

To the best of my knowledge, no one at the headquarters
church of the Community Chapel and Bible Training Center
knew of my relationship with Pastor McDonald before they

became aware through my efforts.

Conel A, Clranda. (Gl A Dalolon

CAROL A. GABRIELSON

&
SIGNED AND SWORN to before me this 44 day of

7W , 1989.

7 WM

LOS ANGELES COUNTY
My comm. explres MAR 20, 1992 !

2.Y- 2 Ahane

/177 LAW OFFICES
RUSH, HANNULA & HARKINS
715 TACOMA AVENUE SCGUTH

TACOMA, WASHINGTON 98402

TACOMA 383-5383
SEATTLE 8384790

AFFIDAVIT OF CAROL GABRIELSON - 3

OFFICIAL SEAL NOTARY PUBLIC in and f(é)r the /
N NOPANIEL HERNANDEZ v & ZpE ° 7 CA/,
gagig o PUBLIC - CALIFORNIA My appo:.ntment expires /77 2—




© o N O O AW N =

mwgl\)NMNNNNNNN-‘—*—*—‘—*AA—ﬁ—‘—‘
N = W 0 ~N O O £ W N = O WO 0 ~N O G & W N 2 O

FEB-3 1983

Pierce County Clerk
/ LR

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE _
"oy
AMERICAN CASUALTY COMPANY OF 1VOL3.97 ?AGEiDBﬂ'

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9

ORDER DENYING RENEWED

MOTION FOR SUMMARY

JUDGMENT BY PLAINTIFF RE:

BODILY INJURY

vE.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

e i N i b SHOpy L A )

Defendants.
I. HEARING
1.1 Date January 6, 1989.
1.2 Appearances, Plaintiff appeared through its counsel Lane,
Powell, Moss & Miller by Bruce Winchell. Defendants, Ira and

Carol Gabrielson, appeared through their attorneys Rush, Hannula
& Harkins by Dan Hannula. Defendants, Donald Lee Barnett and
Barbara Barnett, appeared through their attorneys Evans, Craven &
Lackie, P.S. by Tim Donaldson. Defendant, Community Chapel and
Bible Training Center, appeared through its attorney John
Glassman.

1.3 Purpose. To consider the renewed MOTION FOR PARTIAL SUMMARY
JUDGMENT of American Casualty Company.

1.4 Evidence, The materials originally submitted in support and
in opposition to plaintiff’s original motion including AFFIDAVIT
OF BRUCE WINCHELL filed herein on March 30, 1988. AFFIDAVIT OF

SUMMARY JUDGMENT ORDER : 1
alsl15004857.53

G

é%mm&iﬁmmawdﬁﬁ%&%égqj{
LAWYERS

SUITE 310C COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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HAROLD T, DODGE, JR. IN OPPOSITION TO PLAINTIFF‘S MOTION FOR
SUMMARY JUDGMENT filed herein on April 8, 1988. AFFIDAVIT OF
PHILIP G. LINDSAY, M.D, filed herein on April 8, 1G88. Also

considered were the materials submitted in regard to the renewed

motion which were not stricken including SUPPLEMENTAL AFFIDAVIT
OF BRUCE WINCHELL.
1.5 Authorities Considered. Authorities contained in
MEMORANDUM IN SUPPORT OF AMERICAN'S MOTION FOR PARTIAL SUMMARY
JUDGMENT filed herein on March 30, 1988, DEFENDANT GABRIELSONS'
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT filed herein on April 8, 1988, DEFENDANT COMMUNITY
CHAPEL AND BIBLE TRAINING CENTER'S MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGMENT filed hgrein. on April 8,
1988, DEFENDANT BARNETTS’ BRIEF IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AND 1IN SUPPORT OF DEFENDANTS'
COUNTERMOTION FOR SUMMARY JUDGMENT filed herein on April 7, 1988,
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT (BODILY INJURY) filed herein on April 13, 1988,
AMERICAN CASUALTY'S SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT, PLAINTIFFS GABRIELSON'S REPLY TO
SUPPLEMENTAL BRIEF BY AMERICAN CASUALTY, MEMORANDUM IN OPPOSITION
TO RENEWED MOTION FOR SUMMARY JUDGMENT, MEMORANDUM IN OPPOSITION
TO RENEW MOTICN FOR SUMMARY JUDGMENT, BRIEF IN OPPOSITION TO
SUMMARY JUDGMENT AND MOTION TO STRIKE AFFIDAVIT OF BRUCE
WINCHELL.
II. ORDER

After hearing the argument of counsel and being advised of
the premises it is ordered and declared:
2.1 The court declares that sexual c¢ontact which causes
emotional distress or mental suffering constitutes bodily injury

SUMMARY JUDGMENT ORDER : 2
alsl15004857.53
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LAWYERS

SUITE 3700 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104
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under American Casualty Company of Reading Pennsylvania policy
number IP502144020.
2.2 The renewed MOTION FOR PARTIAL SUMMARY JUDGMENT of American

Casualty Company is denied.\:E§ Tibbrqary
DATED this day of E=mawes,”1989.

== 7

HONORABLE J. KELLE¥ ARNOLD

Presented by - o | P YT
EVANS, E&AVEN & LACKIE P.S.

N,
/WDW{"A‘

TIM DONALDSON
Attorneys for Barnetts

FEB-3 1389

Pierce County Clerk

Approved as to form, and
Notice of Presentation Waived:

LANE, POWELL, MOSS & MILLER

Bruce Winchell
Attorneys for American Casualty Company

RUVANW
AN/ ~

Dan/Han
Attorneys for Gabrielsons

JOHN GLASSMAN

Jz;n:GlaSSman attorney for Community Chapel

RY JUDGMENT ORDER : 3
als15004857.53

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sth AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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| IRA GABRIELSON and CAROL

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,.

vs. NO. 88-2-00947-9
IRA GABRIELSON and CAROL
GABRIELSON, husband iand . wife;
DONALD LEE "BARNETT and B o
BARBARA BARNETT, husband aquﬁ?
wife; COMMUNITY CHAPEL and ' ;;5:\%

M)

™,

)

)}

;

‘Plaintiff, ;
)

)

)

)

BIBLE TRAINING CENTER, a
Washington corporation,
e . )

Defendants. .

. - ; 1
ST. PAUL FIRE AND MARINE..
INSURANCE COMPANY a foreign
corporation, - :
;glaintiff, ‘
vs. . |

GABRIELSON, husband and -wife;
JACK McDONALD AND "JANE DOE"
McDONALD, husband and wife;
COMMUNITY CHAPEL and BIBLE
TRAINING CENTER, a Washington
Corporation,

Defendants.

¥
¢~

'MOTIONS OF JANUARY 6, 1989




PENGAD/WEST, FRESND, CA 93725

W A-28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES :

FOR AMERICAN CASUALTY CO.:

FOR DEFENDANTS GABRIELSON:

- FOR DEFENDANTS BARNETT:

FOR DEFENDANTS COMMUNITY
CHAPEL and BIBLE TRAINING
CENTER:

to~wit:

"FOR ST. PAUL FIRE & MARINE:

- TIMOTHY J. DONALDSON

BE IT REMEMBERED that the above entitled and numbered
matter came on for hearing motions on the 6th Day of January,
1989, before the ﬂonorable J. KELLEY ARNOLD, Judge of Depart-
ment No. 9 of the above entitled Court.

WHEREUPON, the following proceedings were held,

BRUCE WINCHELL

Lane, Powell, Moss & Miller
3800 Ranier Bank Tower

1301 5th Avenue

Seattle, Washington 98101-2647

DON M. GULLIFORD :
Don M. Gulliford & Assoclatep
2200 112th Avenue N.E.

Bellevue, Washington 98004

DANIEL L. HANNULA

Rush, Hannula &% Harkins
715 Tacoma Avenue South
Tacoma, Washington 98402

Evans, Craven & Lackle
Suite 3100 Columbla Center
701 5th Avenue

Seattle, Washington 98104

JOHN GLASSMAN

Attorney at Law’

625 Commerce Street
Tacoma, Washington 98402
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THE COURT: Mr. Glassman.

MR. GLASSMAN: Your Honpr, we were here a couple of
weeks ago on my motion‘to strike Mr. Winchell's November 22,
1989175ffidavit.'“wé éiéco;eféd at that time that apparently

1t had not been either. noted or served on Mr. Winchell timely.

VOther counsel that are here present today had left the court-

room.so we deci@ed to sqt it over to today.

During the process of discussing that, Mr. Winchell
indicated that the motion should be granted,basicaliy. He sald
my afguments were correct. i am sure he will tell me i am -
wrong. Basically, the November 22nd affidﬁvit, as it stands,
was not ma&e upbn personal knowledge. It does not affirmatively
indicate that he is competent to testify to the matters therein
stated. It contains statements of hearsay and 1nfe;ences
based upon hearsay which he is not competent to tesﬁify to.

A;'I éiso_stated in the materials that we provided‘to
you, Paragraph No. 4 of his affidavit states that -- discusses
the Jury's'ruling and draws inferences from the jury's ruling
that 1is eithériillegal argument or takes a conclﬁsién that he
is drawing or an inference that he 1s drawing'ip“his favor
which is not compatible with the rules of summary Jﬁdgment,
particulariy Civil Rule 56, and the Meadows case that I have
cited to the Court.
| Same abgument appllies to Paragraph 5. There is abso-

lutely no -~ there i1s no basis for his statements other than
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perhaﬁs he was some kind of an observer in the trial or he wants
to make 1ega1 argument 1n an affidavit which is not proper.

' The purpose 'of an affidavit in a summary judgment case
is to state facts or to attach documents upon which facts can
be argued As I told the Court the last time, even though the
docuﬁehts were not served upon me wlth the affidavit we would
not be challenging, I guess, the coples of the documents that
were sent with his affidavit, apparently, to the Court as a

courtesy mattef.

-

- First of all.and sépond of all, be;ause.most of the
documents were attached toc Mr. Doﬁaldson?s'affidavitain.oppoéiti
to an earlier motion for summary Jjudgment. So,‘baséd upon the
Meadowé case, Your Honor, which 1s an older Washingfon case 1in
71 Washington (2d), the affidavit fails and should be stricken.
THE COURT: Mr. Winchell. I love the nonverbal communi
cation all the better. I iove 1t when one attorney says the |
othef gné agrees andﬂfhe cther eyebrows Juéé a éiassic. -
MR. WINCHELL: I agree in part with Mr. Glassman. I
don't think anybody who participated in the trial or observed
the trial 6ught to be offering hearsay evidence as éd what
occurred at that trial, so I think to that extent there is pro-
bably some argument in my affidavit.
As I ﬁnderstand'it, there is no obJection'to the

attachment to the objections at hand and argument from that.

Ali I ask the Court apply the same rule to my affidavit as
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applied to Mr. Hickman's affidavit on the 19th, which basically
1s legal argumept, and;treated as such that's what the Court
has done in the ﬁ;st; .You did not strike my affidavit, if you
recall. o

MR. GLASSMAN: The only problem I have with that, Your
Honor, 1s to the extent that we are being recorded here and

that this affidavit may form the basis of an appeal; I think

that it should be stricken, save the documents that were submittpd.

MR. WINCHELL: Two different rules. I think the rule--
the Court shoui& apply . the same rule in both cases because the
Hickman afridavif is a part qf the record that wiii go on appeal
on the September 9th motion, and this should be also.

THE!COURT: - We are getting into some distiﬁétions heré,
I guess, that may or may not have differences. They may have
differences th&é we are concerned about. I certainly have no
obJectiﬁn to your arguing from these attaéhmgnts and I certainly
understand -that 1t 1s important that the record refiect what 1is
a part of the record and what 1isn't. The problem 1S that there
are difficulties with thé affidavit that I think -T'they are
meritorious probvlems; in other words, Mr. Glassménﬂﬁas raised ’
some 1egitimate issues that justify tﬂe striking ofgthe affidavi
I think we are all sayling the same thing but I am concerned,
without regard to the Hickman affidavit, Jjust dealing with this

issue here right now. I am concerned that I don't create a

monster by entering an order that suggests that the affidavit
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aé an affidavit carries tﬁat kind of weight and consideration
in terms of hOW'the-Coupt~considered the argument. Now, I'd
be real candid with you, Mr. Winchell. I don't recall exactly
what I ruled; in-other words, I don't think anything was redgced
to writing with reéard to the Hickman affidavit, do you?

MR. WINCHELL: No, it was just as we are here today.
You indicated you would treat it as essentlally like an amicus
briéf wWere your exact words.

THE COURT: Isn't that in essence denying it as an
affidavit? _ .

MR. WiNCHELL: Well, Your Honor, you denled the motion
to strike the Hickman affidavit.

THE COURT: I guess that answers my question. Well,

again, I am trying to.be candid with you and tell you that I

accept your statement that that's what I did but I don't remem-

_ber'my exaét lahguage. I am going to grant, for puéposes of

this record an&;forgetting whatever I said with regard to the

‘Hickman affidavit, because I don't remember it. I am going to

grant the motion to strike. It is certainly withoué prejudice
to your right'to argue the content of it as though it were
presented in the form of a brief.

MR. WINCHELL: But you are accepting the attachments?

THE COURT: VYes.

MR. WINCHELL: They. are attached to Mr. Donaldson's

affidavit, in any case.
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THE COﬁRT: Yes. I am accepting them because they'are
attached to Mr. Donaldson's affidavit, in part, at least. We
are talking about a duplication of material here.

MR. WINCHELL: There is no real dispute about the
documents, I don't believe.

MR. GLASSMAN: Your Honor, I have prepared an order

. that was dated for December.

# # ] t

THE COURT: Moving along.

MR. WINCHELL: Your Honor, I guess we are back here
for the thirdvbr fourth time on this issue. The 1é;ue now 1is,
however,'cdnéidérably narrowed. We do have documenés which
are attached to the affidavit of Mr. .Donaldson and'thére«is no
dispute, aé I understand it, with respect to the authenticity
to any of thosé documents. We also have the complg%nt which
was flled by the dabrielsong in this action. I don;t understand
there to be any dispute about that complaint. So that is the
evidence we ﬁé@e to‘bring to the Court on the issue following
up Your Honor's Decémber 16ﬁrui1ng.as to whether there was in
fact any bodily injury. You previously ruled that démages con-
sequential to an injury for emotional distress are covered.

I will just briefly review some of the matters I addressed in
my supplemental brief to summarize the evidence which is before
the Court.

I guess the loglcal starting point 1s the éomplaint
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because 1t1does set forth what Gabrielsén intended to prove at
the trial. At page 2 of our brief we indicate that in paragraph
11 through 13. The are'essentially allegations of counselor
malpractice,-pastor malpracfice and both of those belng really
inextricably 1nteftwined with allegations of sexual misconduct
on the part of-Jack McDonald. - .

My reading of plaintiff'Hannula's mbst recént brief—
that we have no dispute on that issue. Now, a subsequent para-
graph in the complaint sets forth the assault, battery and
false imprisonment claim and those are, I belleve, causes of
action 5 thfough 7, or numbers something like thét.(“And that
again, to simply recap what 1s stated in the complaint, Carol
Gabrielson alleges that on March 6th, two months after her
relationship with McDonald terminated, she went to the Burlen
Chapel and was wrohgfully eJected and suffered a compression
fracture of her spine as a result. And the allegation with
respect to the compressioh fracture, I draw that from plaintiff’
trial brief raéhér than the complaintl That's where that 1is
stated. ‘ -

I think the most telling pilece of evidence that's
before the Court is'really her Instruction Number 6 and that
is where the claim which was put before the Jjury 1shsummarized.
I quote from-:it: Plaintiffs claim the defendant Jack McDonald
waé negligent as Carol Gabrielson's pastor or counselor or both

in his actions toward Carol Gabrielson. The plaintiffs c¢laim
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that Jack McDonald's negligence was a proximate cause of psycho-
logical an§ emotional injuries resulting in medical and psychila-
tric treatment and which may require medical and psychiatric
treatment in the future.

That to me 1s a very key paragraph because psychologi-
cal and emotional injury, there is no reference to a physical

injury as a result of any contact with Jack McDonald; in other

{ words, the counselor or pastoral practice. There 1is also a

paragraph about the defamation claim and any damages pertaining
to defamation on that before the Court today is covered under
a separate part of the policy.

And then the last paragraph of what I have quoted from
Jury Instructlon Number 6 states: The plaintiff cléims she was
assaulted, battered and falsely imprisoned -- causes of action
5 through f -- by agents of Community Chapel, proximétely
causing physical, psychological and emotional injuries.

So there you have both prongs, both the physical and
the emotional rather than just the emotional prong of the
1nJur1éé for which compensation was being sought. And the in-
structionsjwhich went.to fhe‘Jury basically instructed them
that they could compensate Carol Gabrielson if theyifound lia-
biiity on three basic. theories; this counselor-pastoral mal- @ .
practice, the defamation and then the assault, battery and
false imprisonment.

The jury came back and accepted the first two and rejec
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the third. The assault, battery and false imprisonment claims
were 1n fact rejected and that's reflected in thé Jury verdict.
So then I think the issue does in fact resolve itself to this.

Abgent evidence before the Court of physical injury, does

- sexual contact, which is part of a counselor and pastor mal-

practice claim, give rise to a bodily injury which is suffi-
clent to fit within the Court's prior ruling that would then
be Intentional bodily 1ﬁjury and thgs compensable and covered.
The answer to me, you find by comparing the NPS case
with the E-Z Loader case and I think both cases put together
support a holding by this Court that now absent some real phy-
sical injury, absent something more than the mere physical
violation,--I say mere, I shouldn't say mere--but more than a

physical violation, there 1s no--these are not consequential to

'bodily injury.

Let's look first at the key paragraph of E-Z Loader.
The plaintiff sued E-Z Loader for loss of eérnings, prospective
earnings, mental anguish'apd emotional distress. "The policies

at issue were never intended to cover loss of earnings or any

mental, emotional upset for which plaintiffs recovered a judgment|

Then a couﬁle of key sentences. "The coverage.conﬁ;mplated
actual bodily injury, sickness or disease fesultihg in physical
impairment as contrasted to mental impairment." ‘The& are focus-
ing on the type of déﬁagé, not the manner in which the damage

arose. "Under the Traveler's policy, the term sickness and

¥ +

"
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disease are modified by the word 'bodily'." The same case here.
We are modifled by the_ﬁord 'bodily'. Mental anguish and |
1llness and emotional distress are not covered by the express
terms of the policy. It cdnnot be stretchéd to the point where
it would be covered.

So our court in effect 1s saying that an emotional
injury is not bodily injury. At least in the context of a sex
discrimination'and wrongfui.termination claim,

Now, contraxt.that with the position that was adopted
by the XPS court. I am quoting from page 5~of Mr. Hannula's
brief. This quote appears in every brief that's ever been
submitted to any court. The key language, I think,ais here:

"We are unable to separate a person's nerves and teﬁsions from
his body. Clearly, emotional trauma can be as disabling to the
body as a visible physical wound. Moreover, it is common knowl-
edge that emotional distress can and often does have a direct
effect on other bodily functions."

‘ If that argument were adopted by our court in E-Z
Loader,,they could not have peached the conclusion they did,
because ﬁhaf‘the\ﬁPSIcaso oays is not that because there is o
physical contact that thatfo a bodily injury, and then the
emotional distress ﬁhich'is consequential to-that 1s necessarily
covered. NPS 13 coming right out and disagreeing with our court
and saying the :emotional harm in 1itself is a bodily injury. That
~why. the: NP8 case, which is directly at odds with E-Z Loader,
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has got to be disregarded. The position set forth in E-Z Loader
must be acceptéd. How 18 the emotionai harm which befell Carol
Gabrielson different from the embtional harm which befell the
plaintiffs in the E-Z Loader case. The common factor in both

is that there was no physical injury, at least nothing that a
Jury found with respect tq a physical injury, and tﬁey had that
issue before them. There really can't be any dispute that they
addressed that issue. | '

So, Your Honor, I think that, given the complete ab-
sence of any evidence befofe this Court today that the jJjury
found any physical injury, that the Court has to foilow E-Z
Loader, adopt the position that the damages for emotional
distress which Carol Gabrielson received compensation for are
not consequential to any bodily injury she suffered. Thank you.

MR. DONALDSON: Your Honor, I am Tim Donaldson. I am
here representing the Barnetts. Since this motion ;és brought
and we entered the order, I think, in the beginning of December,
and which this Court clarified or stated what its ruling was,
it didﬁ't»determ}ng Whﬁt a’bodily injury was. The nature of
thiﬁrmofion has:qhanéed a bit and now I guess we are here today
to determine what-is meapq by bodily injury.

What it comes down to is bodily injury 1s defined in
the policles as bodlly injury. Bodily injury, sickness or
disease. It doesn't have -- it doesn't séy great bodily injury;

it does not say grievous bodily injury; it says bodily injury.

+
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It doesn't have any modifler which talks about the extent of
the bodily injJury that has to be suffered. Consequently any
kind of slight bodily injury at all that triggers the conse-
quential damages triggers the coverage.

Now we get back to -- before we start talking abqut
how we are golng to interpret the pﬁrase, we have to go to the
rules of construction of insurance contracts. Number One, they
are read as reasonable persons would read them. Second thing
is, 1f there are two reasonable interpretations of a-clause,
the one that's more favorable to the insured has to be given.

Now, I dlsagree with the way that Mr. Wincﬁéll reads
the E-Z Loader é¢ase. First off E-Z Loader case has‘to be read
in the context o6f the case.  >You.just pulled the qu&te out of
it. The context of the case was discrimination claims in which
there was no bodily offense at all. So what the Court 1s
tglking‘dbéut, it did_nét_cover these type of 1nJuries. It's
the same way with fhe NPS'cése. The NPS case was é‘case in New
Jersey in'whiéh‘ﬁheéé was\a'bodily offense and the 3binion in
that case has to be read within the context of the case. Conse-
quenfly I féel thé two are harmonized because bodily injury 1is
defined in the bolicy, goes to the nature of the haém, not the
manifestations of the harm.

The nature of the harm in this case was a Bodily
offense. In short, there is two ways that we can look at it.

Is a bodily offense or is bodily injury going to be looked at

- 11 -
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what's bodily injury and what's not. il

rated out. Théfe is hoéimy'mind and my hody. It's all one

in the form of the nature of the harm or the nature of the mani-
festations; We"have got a quirk.‘ Mr. w1hche11-has cited a
Federal Supplement case from, I think, Virginia—-maybe West
Virginla, in which they have said that they will look at it in
terms of bodily injury, interms of the manifestations.

The other case, the case in New Jersey, and then the
Levy vs. Duclaux case out of Louislana, both come to the con-
clusion that once you have something, once you have some kind

of bodily offense, you cannot all of a sudden separate out

What the insurance company 1s asking you té do today
1s to say, weliﬁ some things that happéned to6 a person that we
are golng io céll emotional distress, those are not bodily
ypings:,'Whgn something:happens to me, if I'm suffe;ing from
emotional d;stfe§s and sémething in my body, that's something

that 1s attached to me; that's not something that can be sepa-

unit.. And that's wﬁagjfﬁése cases say; 1s that we aren't going
to separate those things out. .

Once we have some kind of a trigger, and what the
trigger 1s, 1is a harm, a bodily harm, and that's what we have
in this case.

Now this Court is asked today to determine that since
the issue was not decided that there was a bodily 1hjury in the

underlying case that today this Court 1s to determine that there

- 12 -
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was no bodily 1nJury. I don't follow that logle. The 1issue
was not placed in front of the jury in the underlying cgse
whether or not there was a bodily injury. The case was tried
on a sexual -- 1t waa a sexual offense case. It's kind of
implicit in the case itself that there was -- there was a
bodily, if it was a bodlly offense case. To say thét the Jjury
did not come back and state that this constitufes a bodily
injury, therefofe, thils Court is bound by that ruling, is
ludicrous. Baslcally what he is asking you to do is speculate
as to the findings of thé Jury in that case.

Now, he hasn't. shown us any findings of the jury, He

hasn't shown us any findings of the Judge. What he has shown

5&3-13%the—;hry instrﬁctidns, the pleadings in this case, and

I have cited in my brief -- I term 1t as a.motion to strike,
but mainly 1£'Qﬁjugtfah objection to consideration of the
pleadings in this case as evidence, is a cite from';h older
case. It's called Regenvetter vs. Ball. It states pleadings
in one action is competent evidence in another where the purpose
is to contradict a party or a witness, but as evidence to prove
the facts at issue, they are not so.

‘We don't have any evidence today. Mr. Winchell is
telling us today that since we have not come forwafd with any
evidence of bo&ily injury that this Court has to conclude that
there was no bodily injury. Mr. Winchell has moved for summary

judgment. The burden is upon him to bring forth the evidence

»

- 13 -
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that no bodily injury was sufferqd. He hasn't given us any
evidence. In short, what I am asking the Court today to do 1is
to deny Mr. Wiﬁchell‘s motion, Number One, on the basis that
there 1s no evi&ence Before this Court upon whether there was

a bodily injury or not. Secondly, to declare that the sexual--
a sexual offense by 1ts nature is a bodily injury and specify
the 1ssue which 1s yet to be determined in this case, which
would be in this'underlying case, the factual issue“of whether
or not that seiﬁal relationship occurred, Thank you}

‘ MR. HANNULA Dan Hannula representing the defendants
Gabéiélson. Your Honor, at }1rst after I read Mr. Winchell's
pleadings, I felt that he was attempting to 1n some ways con-
fuse the 1ssues and perhaps confuse this Court as to what in
fact was decided in the underlying action. I think that effort
may be a paft of what‘Mr. Winchell has done. I am not saying
it as a crificiém but what I think, after listening to his
argument, I think we can cut through all of the citations to
the particular ‘case Involved.

The issue really bolls down to one thing, I think,

Your Honor, and that 18, is physical contact which results in

emotional injuries, i1s that covered-under this particular policy

I think that is the only issue, that I think i1s before the Courtl

I think Mr. Winchell may have tried to get there by

introducing the pleadings and stating that there was no physical

injury because we never proved it. Again, I would agree with

S 21/ 2BES
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Mr. Donaldson that you can't use pleadings in another case for
the purpose that Mr. Winchell 1s attempting to do in this case.
But I don't think there 1s any dispute at this point that Mr.
Winchell agrees, or at least doesn't deny the fact, that at the
trial there was evidence that Carol Gabrielson was subjected
to sexual misconduct by Jack McDonald. That was the essence,
or at least a significant part, of the essence, of what was
the counselor and pastoral malpractice claims. |

, There 1s no 1ssue as we stand here today, there is no
issue that Carol Gabrielson was sexually violated by Jack
McDonald. The only evidence the Court has before it is the
affidavit of Philip Lindsay wvhich we presented to the Court
in the initial mot;on for summary Judgment approximately ten
months ago. No one has come in to dispute that my client was
not physically violated.

So the only issue becomes,-1s physical violatlon, which
arguably does ﬁot produce a physi;al injury, that 16, a broken
bone, & brulse, a scratch, I-don't even know if you have to have
blood from the scratch. I think what Mr. Winchell is saying,

a physical violation, absent any physical injury of any kind,
is not~covéred. I think, one, that that would fly in the face
of what we hopefully as Americans consider to be appropriate;
an lnappropriate touching of one's person. I have not stated
it very well. I think that's offensive, the argument that as

long as no actual physical harm that we can't see, or that we
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can see, then therefore there is no bodily injury. That's

what he wants the Court to accept. That's what he waﬁts this
Court to accept and he has got one case, a Virginia case, that
never went to court. As I undefstand it, there were scme alle-
gations by an ll-year-old child that a teacher had sexually
assaulted her. The issue became whether or not thefe was in-
surance coverage apd_in this one case only, apparentiy, accord-
ing, the court in Virgihia‘ﬁade the determination that since
she ﬁas not physicallf 1unred, the emotlonal suffering and the
pain thaﬁ.waé 4 consequence of the actual physical touching

was not a bodily injury and therefore there was no coverage.

I find, quite frankly, Your Honor, that decision
offensive and it flles in the face of, I think, better reasoned
decisions, the ones we have cited suéh as NPS vs. Insurance
Company of North.America, the: Levy vs. Duclaux' decision and
Chemung vs. Hartford. In the NPS and the Chemung cases, 1n
both of those cases there was actual -~ there was no actual
physical injury but there was a violation of a person, a physi-
cal violation of a person; a physical vioclation of a person in
both of those cases involved unauthorized sexual contact of
some nature.

And I think what the courts -- I think they are very
well reasoned. When someone physically violates a person, when
somecne actually physically violates a person and that person

as a consequence suffers an emotional reaction that causes

- 16 -
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| now, at least. At some point in time you'd like to cut through

-affect someone emotionally and psychologically, is that a

emotional suffering, that 1s a consequence of a physical contact
and therefore we are going to conslder that a bodily injury as

we Iinterpret these policies., We have been up here four times

all the pleadings and cut through all of the affidavits and say
the issue 1n this case is whether or not physical contact that

doesn't result in physical harm that we can see but does directly

covered event under a bodily iInjury; 1is it a covered event under
these policies that do cover bodily injury.

And the courts that have looked at this thihg I think
reasonabiy have taken into consideration that a violation of a
person physicaily can result in emotional damages; that can be
extremely harmful and are a consequence of the physical contact
are covered. And I think the cases that we have ci#ed in
support of that are muchlbetter reasoned than the'Virginia casge,

I think on that basis -~ well, I think hopefully --
hopefully we will get at least to the 1lssues in this thing and
I think clearly the cases that we have clted are much more well
reasoned than the one case that they cite. And I don't think
at this point there is really much more to say so I ﬁill stop
at this time.

THE CdURT: Alllright, who 1s next.

MR. GLASSMAN: John Glassmah for Community Chapel. I

will endeavor fo be brief, I'd just like to point out, Your

o= 17 =
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Honor, that if you look at the E-Z Loader case, it's clear that
the claims were for the intentional violation of our state law
against discrimination, and under that basis the Court had no
problem finding no coveraggrnbr no duty to defend. The Court
élearly'iimited its-fﬁiing at page 908 and 1t stated that the
tgpes of.ﬁhings.that they - were claiming emotional distress re-
lated goﬁthis~1ntentidnal violation of the statute could not
be rechefed-becausé it'was based upon -~ there would be no
coverage because 1t was based upon those types of things which
the plaintiffs recovered judgment against E-Z Loadef, which was
for the intentional violation of the statute. There is no
allegations of physical contact or anything else like that.

Secondly, to kind of pick up on a theme that Mr.
Hannula had, American Casualty, I don't like to personalize it
or be subjéctive, but American Casuszlty 1is attemptiﬁg to argue
that 1f, dﬁring one of these sexual contacts, Cérol Gabrielson
had sprained an ankle for whatever reason that she would be
entitled to recover under the policy for the damages arising
I'rom the sprained ankle‘because there had been a bodily injury,
supposedly; that someone could--or a fracture or whatever else
it was, cut 1lip. I think, Your'Honor, that that would be a
rather absurd reading of the policy.

Finally, I would point out to the Court that the jury
instructions from the underlying case submitted in an exhibit

to Mr. Donaldson's pleadings define counselor malpractice and

- 18 -
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pastoral negligence or malpractice in terms of the breach of

a professional duty, which we understand is a negligent concept.

-

The-Jgry.heardﬂevidenpeldf Mrs. Gabrielson's injuries and ’
dgmagés, presuﬁab1§,=§nd théy awarded her damages for negligence
Anﬁ I-think that whéh\Jhﬁj“I#struction Number 6 summarizes the
cla;msfbeiﬁg madetby‘thé plaintiffs and talks about medical
costs and expenses to be incurred in the future, it is a little
bit -- we are going a little bit far to say that there 1is no
inference, at least, that there wasn't some type of physical
insult that occurred dufing these connectidns, s0 to speak,
between Pastor McDonald and Mrs. Gabrielson.

I agree with Mr. Donaldson that I think we have got a

bit of a short record here from which to decide whether bodily

‘injury in the Eure sense occurred. It 1s the Court's duty to

intérpret the insurance contract, but if there is a factual

issue on whether a bodily injury occurred, of at least inference

‘bodily injury occurred as outlined, I suppose, by Mr. Hannula

arising from the physical nature of their relationship, then

the Court can'f grant hils motion and we fall into the trap, I
suppose, we have been here two or three times alreaéy and that's
that the Cdurt has -- the Court has already determined that it
will allow, I gﬁess, coverage under the policy for emotional
consequences incident to some type of bodily injury. And 1f.

we are merely here to find a bodily injury to exclude on this

short record, I don't think the Court can do it today. That
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concludes my qomments; Théﬁk you, Your Honor.
| THE COURT: Cqunsel, are you observing today or are you
particfpgfing? '

.MR. GULLIFORD: 'I am Don Gulliford on behalf of St.
Paul-Fire and Marine. I have brought the stipulafed order for
Joinder and a bench copy of the complaint for you. If it's
all right, I will hand it up. I have made you a bench copy of
the declaratoﬁy complaint for St. Paul. Everyone has stipulated
When I say everyone, Judge Arnold, I have learned that Mr.
McDonald 1s pro se. You might want .to just 1ntefliﬁeate some-
thing that he can appl& to the.Court for any modifications he
wants to. We all know he won't. He wouldn't want to. This 1is
arguably to his benefit to have this matter litigated and con-
solidated. 1 tﬁought he was represented by counselfbut I guess
he 1s not. I don't know, Judge Arnold, if you are keeping an
in camera file'én this litigation but ; suspect you are.

THE COURT: I do have.

MR. GULLIFORD: I have also made a bench copy of the
consolidation order also. I will file the original.

THE COURT: I simply interlineated without prejudice
to Defendant McDonald's right to ask for reconsideration.

MR. GULLIFORD: I am going to contact him pro se, Your
Honor, and strongly urge -- I guess he has an advisor but he 1s
not counsel of record. I can't pronounce the -- Mr. Megel. Is

that right, Mr. Hollenbeck?
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- MR. WINCHELL: Mr. Mleckel. .

Mﬁ, GULLIFORD: I will contact Mr. Mieckel. Judge
Arnold, I will s;y only sometimes the obvious gets lost. I am
obviously a newcomer to this litigation. In the bench copy
of the declafatory complaint I have-handed up to you, one of
the exhibits 1is the verdict and the jury instructions. It's
obvious what the problem 1s in this case and I am stating what's
obvious, although I don't think anyone has stated.

The récord reflects undisputedly that Mr, Winchell
tried on behalf of the original plaintiff, American Casualty,
to 1ntervene~1nlthe underlying case and I would argue to fix
the very mess that haé arisen as a result of the wo;ding of

those Jury instructions, and he was denied that; American Casual

~was denled that opportunity.

The problem that's before you is that -- I don't know
how to say it. The horse got out of the barn. All this 1iti-
gation proﬁably could have been avoided had a set of narrow,
precise, specific interrogatory type instructions been given
to the Jjury. It wash't and that's the problem. I.guess I am
probablj not helping the Court much, but I will shut up at that
point,

THE COURT: Mr; Winchell, any response to 511 of this?

MR. WINCHELL: .Very brief, Your Honor. First of all,
I don't want té get into case counting.r I did a count and we

have cited five cases, not just the one, in all of our briefing.
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I won't talk about'E-Z Loader. I know the Court is familiar
with the case. There are, I guess, three things I would like
to talk about in response.

The first is, in response to the aréument that you
shouldn't be considering pleadings from another case. Again,
I will go to the bolicy 1aﬁguage‘so that we can all be clear
éhout when the duty to pay arises. The company will pay on be-
half of the insured-all sums which the insured becomes legally
obligated -- legally obligated -- to pay as damages because of
bodily injury.

Now do we determine whether there was a legal alle-

gation without resort to what occurred in the other trial,

~It's a 1little absurd.

Secondly, I would like to point out you have now the
St. Paul policy before you. The St. Paul policy_exﬁressly
covers bodily injury, and_in addition to that, damages for
emotional distress. That indicates that when an insurance
company doés intend to make that coverage, or when a document--
an insurance contract can be sald to cover emotional distress,
it's a very‘simple matter to simply write it into the policy.

I guess the latter matter I'd like to leave the Court
with is something that hasn't been mentioned, and that's the
question of the derivative claim by Mr. Gabriélson. Regardless
of what the Court's ruling with respect to the 1ssué, and I

agree with Mr. Hannula's framing of the issue before the Court.
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issue has already been resolved.

today. I think the qugstion is, dées emotional distress arising
from sexual misconduct constifute a bodily injury. I still
maintain that there -- that we have come forward with evidence
that the bodily injury question went to the jury and the jury
rejJected it and there is no contravenlng evidence that's been
submitted by the defendants in this actioﬁ.

Regardleés of the Court's ruling on that point, there
is simply no indication at all that there was any physical con-
tact with Mr. Gabrielson or any bodily injury suffered by Mr.
Gabrielson, none at all. His claim was a consortium claim and
at the very least that clalm ought to bérheld to be noncovered.
Thank you. |

THE COURT: Does anyone want to respond to the loss
of consortium i8sue?

' MR. HANNULA: Yes. We have already “-.We.covered that.
The Court has already deﬁerm;ned that's a consequential damage.

If we prove bodily injury, that's a consequential damage. That

MR. DBNALDSON: If there is bodil& injury to Carol
Gabrielson. I thought that was the nature of the ruling. If
Caroi éébfielgon hadwbadily injury, loss of édﬁsortium was ap
consequential damage coféred under the single 1limit 1liability,
and there 1s plenty of case law in the state, we ciéed before

when the Court made their ruling. : | -

MR. HANNULA: That issue has been resolved.
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THE COURT: Back in the’April ruling of '87.

MR. HANNULA: Yes,

THE COURT: That was my recollection.

MR. WINCHELL: Youf Honor, when you made.the initial
ruling, the assault,battery and false 1mprisonment claims were
sti1l alive. o

THE COURT: That is correct. In terms of -- of what
was alive at the time, although I didn't -- my recollection is
that it wasn't with the assault and battery and the issue of
the eJcctmcnt at the chapel - that I had in mind.

You have all agreed what the issue 1s and that is can
the Court ‘first of all rule as a8 matter of law as Mr. Winchel
requests, that sexual contact of the sort described in this
case would nct constitute.éhbodily injury if negliéently in--
flicted ané gave rise to the psychological or emoticnal injuries
and the Court has already ruled on the consequential portion of
the question. "And 1t really boils down to an analysis, I
suppose, of these cases, to the extent that they are the same
or similar, and to draw what dilstinctions may be necessary in
order to determine whether the case law as it exists is incon-
sistent or whether or not it Cac be ratlonalized as consistent.
And certainly ncne of the cases, at least none of the Washington
cases, are directly in point. There are always distinctions.

The Court 1s going to deny Mr. Winchell's iotion and i4

is not going to rule that sexualhcontact in and of itself does
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not constitute the bodily injury suggested in the policy.

it 1s perhaps an intersting comment that the St. Paul
pollcy has additional language but that doesn't resolve or
deal with the 1ssue that these pollcles have to be read as
they would be ordinarily understood.

MR. GULLIFORD: Did you say does or does not constitute
bodily injury?

THE COURT: Does.

MR. GULLIFORD: The Court will not rule on that at
this time?

THE COURT: I'm sorry. I either misstated myself or
you misunderstood me. What‘I am saying 1is that the Court 1is
denying the mofion for summary Judgment because I am refusing
to buy into -- I guess I am'sfating it 1in the negative. I am
refusing to buy into the proposition that bodily injury or
that sexual contact does not constitute bodily injury. And
I think the wording in the poliéy, the clrcumstances as some-
what limitedly described insofar as the evidence before this
Court 1s concerned, would preclude the Court's granting the
summary Judgment in this case as requested. In othér,words,
the Court 1s saying, I guess, to turn the coin over and look
at it through the back side of the glass, that sexual contact
need not have with 1t the kind of additional bulsing, scarring,
cutting, scratching, whatever else might inferentially be

intended by that kind of contact in order to be covered.

P



PENGAD/WEST, FRESNO, CA £3725

W A-23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And I was thinking, just before Mr. Glassman said it,
there are really three sorts of degrees here. You could have
the threat of sexual contact, you could have somebody threaten-
ing someone who 1is powerless to resist but never touch them,
Just make the fhreat and have them terribly'feérful, and there
could be all sorts of emotional consequenceé from that that
would not be covered. That's the first degfee.

Then the third degree is where there is sexual contact
and there 1s some pretty obJective signs of that because it's
particularly brutal or it's accompanied by blows or bruises or
that sort of thing.

Well, then, what you do is get in this middle ground
and that is what about the sexual contact which is physical in
nature but doesn't result in something more than oﬁé might
expect from that such as the scarring or the bruising or what-
ever. And that's where the Court has to make 1ts decision and
that's where you have argued that there is some either incon-
sistency in the cases or different lines of authority.

I don't really, from the cases that I have reviewed
that you have submitted, all of you, perhaps with the exception
of the Virginia-case, see that there is any real diéagreement.
I think the cases can.pe distinguished based eithef on the
basis oflthg'CaﬁSe ofiéction‘or facts in the particular case.

I guess enough said.

MR. HANNULA: Your Honor, I don't know if this is
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going to make it any easier for the Court or for any of us.

But taking off my cloak of advocacy for a moment, I don't think
there 1s going to be that much of an issue as to what happened.
Reaily, I think we are at a stage, unless somebody dilsagrees
with me, I think we are at a stage where the facts in terms of
the physical violation, there 1s not going to be a dispute.
There are no brulses to my knowledge. There afe no cuts, there
are no physicaljmanifestatibns of'injury.

THE'COURT:‘»i was assuming that to be the case.

MR. HANNULA: And unless,someone disagreesfwith me, I
think it's at this time at a stage where we could submit it to
you and you caﬁ'make a decision as a matter of law one way or
the other, reviewing the case law, reviewing the particular
undisputed facts in this case and consldering decisions that
have been:decided previously -- does anybody disagree with that
In terms of geﬁting this i1ssue out of the way and peihaps if
there are other 1ssues we can go to that. T Just feel like
this 1ssue, wi%h a little bit different degrees, has been

before the Court several times now and at least, uﬁiess some-

one disagrees, I don't know if this. s an 1issue that needs

R
or requires testimony by witnesses, unless someone disagrees

with me. _
‘MR. GULLIFORD: Mr. Hannula, what do you mean when
you say the issue -= I;think I know what you mean Bat we can

be led astray.
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MR. HﬁﬁNULA: The issue 13 whether or not the sexual
contact, absent an objective physical injury but resulting in
emotional harm, which I think has been already dgcided, is that
covered as a bodily 1n3ury. That's the one issue that we are
here on and at least I'm submitting to the Court that I think
the Court really has the facts before it. I guess we could
detall to a greater degree but it would seem to me, unless
someone disagrees that Fhis 18 now an issue of law --

MR. WINCHELL: I thought that was your rulihg.

THE COURT: I really appreclate, Counsél, your remark
because :sometimes it's the unspéken that 1s confusing here. I
was trying to be very careful to do this, to remember that this
was Mr. Winchell's motlon rqr summary judgment. Wﬁ;ﬁ you are
really saying here 13,-haven'£ you then as a matter of law
greated it as éhough you had had the counter-motion for summary
Judgment. Is that not what you are saying in another way?

MR. HANNULA: I don't know if I was asking‘the Court
tp‘make'thatQQecisibn;. Hhét.l was trying to do with all counsel
séYing d6 ﬁe ﬁé%e a diSpute'as to the facts or have?;e gone
beyona that; can we ‘fust submit it to the Court.

‘THE COUBT;.POQe of the problems, to be real fair with
you,'that Ifhave had, I have réad so much of your.m;terials in
this case that I have to be véry; very careful that: in making
a ruling, that I don't consider sometﬁiﬁg that T haée read in

conjunction with another motion or that 1is not fairly before
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the Court with regard to this issue. Now, Just let me in re-
sponse to that say that my general understanding in this case

is that there was repeated sexual -- that my understanding of

the undisputed facts are that there was repeated sexual contact

with Mrs. Gabrielson; that the Jury awarded her damages and
in Interogatory Number 2 or Question Number 2, would have
covered the counseling and pgstorgl cause of action; that in
order to have answered that question yes, I am assﬁﬁing that
the jury found -- and this is where I want to be real careful
because I HaveﬁSaid that you can't assume —- it seems to me
that it 1s:undiéputed -- or I believe it's undisputed that
there was this repeated contact and maybe there 1s'a dispute
about:whether it's repeated. o

I didn't sit through the trial. That's whére I want
;o be carefu; ﬁhat-I don't pick up something someplace that's
Justran aliegaéién; I didn?t follow the newspapers. I don't
know wheth;r McDonaid admitted that this happened oﬁce, zZero
times or 50 times. ¢

| MR. WIﬁCHELL: It's in fact undisputed thefe were

repeated sexual contacts, either 20 or 60.

THE COURT: Pardon me?

MR. WINCHELL: 20 or.60. 20 according to McDonald,
60 according to Carol.

THE COURT: 1Isn't it also undisputed in that context

plaintiff Gabrielson indicated at least at some point in time

- 29 -
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that she was powerless to resist in a physical sense but that
she was doing -- engaging in this activity because she believed
pursuant to his persuasion that that was what she had to do to
resolve the purposes for which he was helping her? Am I
stretching 1¢?

MR. WINCHELL: I guess 1t's undisputed that'was at
least alleged at one time. i s

THE COURT: Wasn't that the basis of the teéstinmony?
Isn't that what we are talking about here, or is it? I don't
want to put words 1n‘your mouth.

MR. HANNULA: Maybe I was trying to.short ;ieircuit things
or shortcué ﬁhiﬁgs. We can bring our counter motio; but what
I'hadpihteﬁded to‘do ﬁas Simﬁly present the evidencéi I will
take 1t fébh}tﬁe téénscripts of the testimony, i1f we need to.

| THE CdpRT}'”You are asking me to become a factfinder
and/or rule as & matter of law? _ ¥

MR. HANNULA: What I really was trying to 3resent to
everyone here, the sense thét I got in listening toJﬁr. Wincheli
argument 1is thét there really is no dispute as to the facts as
to what océurr;d, and then the éuestion becomes can the Court
at this poinﬁ Just simply take what I consider té b; rea11y non-
disputed facts'énd then make a ruling of law. fhat%was, I
guess -~ the quéstion I think was posed more to Mr.:ﬁinchell.

THE COURT: That's why I was posing this question,

I don't want to step béyond the parameters of the pleadings and
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the request. I have not heard from any of you in my courtroom
with regard to your motions on this case anything -- any
factual information that would at least at this Juncture lead
me to belleve that this incident did not qualify as the bodily
injury, this specific incident or involvement or activity; but,
I don't know. I gﬁess that's Mr. Hannula's question. Are there
disputed facts with regard to what happened here that, under
the Court's ruling, still keep this issue alive?

MR. DONALDSON: Doesn't she say she was dﬁégged from
the church a#d handcuffed or something? | |

MR. HANNULA:" That's been resolved.

_THE COURT: That's another 1ssue that's the subsequent

1ncident; That's when she claims to have been taken by two or

three péoﬁie from the'chufch and ejected from the church. What

I am concentrating on now is this alleged sexual contact. Mr.
Winchell, I'm not getting a feeling from you.

MR. WINCHELL: I am still, I think, in paré missing
what everybody else 1s getting but maybe I can explain why I
think I am missing it. I think it helps for us to éll be prac-
tical here because we are spending a lot of time probably being
impractical in some regard, so I don't disagree with fhe effort.
Clearly it's undisputed that there were repeated sekual con-
tacts and clearly there was an award of damages for’negligenbe;
Were the Court to make an order, you have already held, I think,

in effect, at least it's only a matter of jumping through a

- 31 -
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hoop. You are not going to change your mind that to the extent

damages for emotional distress were caused by these'repeated |

sexual contacts and were the basis for the jury's verdict, that

is covered. Now here 1s where I hestitate. It's on two points.
First of all, we haven't begun to address the 1issue

of occurrence; In essence, were these intentional acts. A

couple of weeks ago we ordered about half of the transcript

‘from that trial because I Just don't feel we can address the

'issue of whether there was an occurrence without presenting

to somebody thedactusl testimony from the trial. It just can't
happen.as“a.prectieal ﬁatter. So. that coverage 1ss5e is alive.
ASecondly, at least inlmy mind --

MR. HANNULA: Just for Mr. Winchells benefit, I under-
stand occurrences being a separate 1ssue. I was focusing on
this particular issue; is this a bodily injury. -

THE COURT: Was this event -~

MR. HANNULA: Yes, a bodily injury under tﬁe policy.

MR. WINCHELL: Again, it's more qualification than
anything else. We may -- I haven't thought this through, but
in 1light of the Court's ruling, there is a possibility, again,
this 1is pure argument and hearsay, but there was testimony
about, I think’ﬁr. Hannula would agree, about other things that
Jack MeDonald éid thet Cerol Gabrielson considered to be wrong
and that hurt her. Things he said to her, encouraging her to
leave her husband, things like that. And I don't want those

- 32 -
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things which are more in the nature of pure perhaps counselor
or pastoral malpractice but separate from the sexual misconduct
claim to get swallowed up by any order the Court might enter.

I just don't want any issues to die inadvertently.

- MR HANNULA:T One, I think Mr. Winchell can protect
himself 1f that were appearing to happen or going to occur, I
Just wanted to see 1f we could resolve the issue of whether or
not this type of physical ‘contact --

THE CCURT: 1In ;his case.

MR. HANNULA -- in this case, does that; does that come
under bodily injury as defined under the policy. i;fhink that's
the one 1ssue I was hoplng we could resolve.

THE COURT: And Mr. ﬁinchell said at the outset, "I
think that;s what the judge already said," subject to his other
concerns about occurence and other potential negligénce alle-
gations that wés considered by the jury. Am I hearing you right

MR. WINCHELL: That's basically correct, yes.

THE COURT: What I am hearing here 1s that which I real
suspected but was walting for somebody to say becausé I didn't
want to Jump through a hoob that wasn't being held up. Is that
there isn't any disagfeement about that. I am not grying to
put words 1nlanjbody's mouth. Is there any disagreément about
whether the conduct in this case, the sexual conduct in this
case as you all understand it to have occurred, constituted s

bodily injury as the Court has defined it, not as perhaps you

1y
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would like it to be.

| MR. WINCHELL: It depends on what your ruling is. It
fe;fiy-does;'-l undersﬁbod"jbur ruling to be sexual contact 1s
a 6od11y'1njury.t If that;s not your ruling --

.THE COURT:, It is.

MR. WINCHELé: == then I am still missing the issue.

'THE CCURT: Mr. Hannula wants to make sure, I guess,
that you are not suggesting that there wasn't a sexual contact
here or that there wasn't -- that whatever happened somehow
doesn't fall within sexual contact.

MR. HANNULA: That's right. That's right.

MR. WINCHELL: Mr. Gulliford said that wasn't before
the Court today.

THE COURT: I hate to bring this up. Mr. Hannula says
we keep coming back here and back here and back here. Are we
not somehow adéressing these issues -- somehow the ﬁéy it's
presented, I tﬂink it's very poor practice for a judge to insert
themselves where they are not wanted or make any assumptions
or presumptions because I don't have all of the 1nf6rmation,
so I am always maybe perhaps too careful about this. Maybe you
have been too ééreful. I don't know. It sounds to me like
there 1s no dispute.

MR. WINQHELL: I think the thing to do --

THE COURT: Why don't you draw an order and I will bet

you from what you have all 'said here today, that you can all
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draw'an order. that resolves the question that's in your mind
and'pfotecf31Mf. Wiﬁéhell as to these underlying or overlying
issues. C _

MR. HANNULA: I apprecilate that.

THE COURT: I would be hopeful that you could do that
becausé we need to narrow the focus. You, I thought, went a
long way to doing that, as your briefs came in and supplemental
memorandums. As the day drew nearer I could see that we seemed
to be a lot more focused. At least I thought so at the
beginningi

MR. WINCHELL: Thanks, very much,

* # # #
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BY DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9

SUBPOENA DUCES TECUM
(George Alberts)

V.

)

)

)

)
)

)

;
TRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

THE STATE OF WASHINGTON TO: George Alberts
20417 10th Avenue South
Seattle, Washington

GREETINGS:
YOU ARE HEREBY COMMANDED to be and appear at 2250 Century
Square, 1501 Fourth Avenue, Seattle, Washington, on Friday the

17th day of March 1989, at 9:30 a.m. of said day, then and

SUBPOENA DUCES TECUM - 1
0534BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON 58101-2647
223-7000
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there to give testimony, upon oral deposition, material to the
establishment of the plaintiff’s case in the above-entitled
cause, and to remain in attendance upon the undersigned until
discharged, and to bring with you the following:

1. All materials in your possession which relate in any
way to Community Chapel and Bible Training Center or any person
who has ever attended that church or any of its satellite.

Herein fail not at your peril.

DATED this /Z1}{day of February 1989.

LANE POWELL MOSS & MILLER

R Y

Bruce Winchell
Attorneys for Plalntlff

SUBPOENA DUCES TECUM - 2
0534BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101-2647
223.7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

NOTICE OF DEPOSITION
(John DuBois)

V.

)

)

)

)

)

)

;
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

TO: ALL PARTIES
AND TO: Their Attorneys of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the
testimony of John DuBois will be taken upon Oral Examination at
the instance and request of the plaintiff in the above-entitled
action, before a Notary Public, at 2250 Century Square, 1501
Fifth Avenue, Seattle, Washington on Saturday the 25th day of
NOTICE OF DEPOSITION - 1
0531BAW LANE POWELL MOSS & MILLER

3600 RAINIER BANK TOWER

SEATTLE, WASHINGTON 98101-264T
223-7T000
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February, 1989, commencing at the hour of 9:30 a.m. to be
subject to continuance or adjournment from time to time or
place to place until completed, and to be taken on the ground
and for the reason the said withess will give evidence material
to the establishment of the plaintiff’s case.

DATED this _Zl&ﬂ day of February, 1989.

LANE POWELL MOSS & MILLER

o on o)

Bruce Winchell
Attorneys for Plaintiff

NOTICE OF DEFOSITICN - 2
0531BAW
LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101-2647
223.7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,
V.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation; JACK
McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.

TO: All Parties

AND TO:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Their Attorneys of Record

No. 88-2-00947-9

NOTICE OF DEPOSITION
(Scott Hartley)

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the

testimony of Scott Hartley will be taken upon Oral Examination

at the instance and request of the plaintiff in the

above-entitled action, before a Notary Public, at 2250 Century

NOTICE OF DEPOSITION - 1
0530BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON 98t01-2647
223-7000

223728683 BEISY
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Square, 1501 Fifth Avenue, Seattle, Washington on Saturday the
4th day of March, 1989, commencing at the hour of 9:30 a.m. to
be subject to continuance or adjournment from time to time or
place to place until completed, and to be taken on the ground
and for the reason the said witness will give evidence material
to the establishment of the plaintiff’s case.

DATED this JﬁZk& day of February, 1989.

LANE POWELL MOSS & MILLER

By ﬂ@%‘%//

Bruce Winchell
Attorneys for Plaintiffs

NOTICE OF DEPOSITION - 2
0530BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON 98101-2647
223-T000

\n
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE CCUNTY

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, No. 88-2-00947-~9

NOTICE OF DEPOSITION
(George Alberts)

A\

)

)
)

)

)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

TO: All Parties
AND TO: their attorneys of record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the
testimony of George Alberts will be taken upon Oral Examination
at the instance and request of the plaintiff in the

above-entitled action, before a Notary Public, at 2250 Century

NOTICE OF DEPOSITION - 1
0533baw

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101-2647
223 7000

Nl
g
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Square, 1501 Fifth Avenue, Seattle, Washington on Friday the
17th day of March, 1989, commencing at the hour of 9:30 a.m. to
be subject to continuance or adjournment from time to time or
place to place until completed, and to be taken on the ground
and for the reason the said witness will give evidence material
to the establishment of the plaintiff’s case.

DATED this Z(;[Hday of February, 1989.

LANE POWELL MOSS & MILLER

By \/z&m / //’ /%//

Bruce Winchell 7
Attorneys for Plaintiff

NOTICE OF DEPOSITION - 2
0533baw

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 58101:2647
223.7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN. CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-~00947-9

SUBPOENA DUCES TECUM
(Mike Sabourin)

V.

)

)

)
)
)
)

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

THE STATE OF WASHINGTON TO: Mike Sabourin
18727 Fourth Avenue South

Seattle, Washington

GREETINGS:
YOU ARE HEREBY COMMANDED to be and appear at 2250 Century
Square, 1501 Fourth Avenue, Seattle, Washington, on Thursday

the 23rd day of March 1989, at 9:30 a.m. of said day, then and

SUBPOENA DUCES TECUM - 1
0549BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101.2647
223-T000
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there to give testimony, upon oral deposition, material to the
establishment of the plaintiff’s case in the above-entitled
cause, and to remain in attendance upon the undersigned until
discharged, and to bring with you the following:

1. All materials in your possession which relate in any
way to Community Chapel and Bible Training Center or any person
who has ever attended that church or any of its satellite.

Herein fail not at your peril.

DATED this / ;;W'day of February 1989.

LANE POWELL7 MILLER
By &J

Bfuce Winchell
Attorneys for Plaintiff

SUBPOENA DUCES TECUM - 2
0549BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101.264T
223-7000
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5
6 DEPUTY
7
8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
9 FOR PIERCE COUNTY
AMERICAN CASUALTY COMPANY OF )
10 READING PENNSYLVANIA, a )
1 Pennsylvania corporation, )
)
9 Plaintiff, ) No. 88-2-00947-9
1 : )
V. ) SUBPOENA DUCES TECUM
13 ) (Maureen Sabourin)
IRA GABRIELSON and CAROL )
14 GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
15 BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
16 BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
17 McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
18 )
Defendants. )
19 )
20
THE STATE OF WASHINGTON TO: Maureen Sabourin
21 18727 Fourth Avenue South
Seattle, Washington
22
GREETINGS: n
23 \
YOU ARE HEREBY COMMANDED to be and appear at 2250 Century I
24 w
Square, 1501 Fourth Avenue, Seattle, Washington, on Thursday g
25
. )
the 23rd day of March 1989, at 2:00 a.m. of said day, then and o
26 o
™
SUBPOENA DUCES TECUM - 1 >
0547BAW
LANE POWELL MOSS & MILLER ‘:
380¢ RAINIER BANK TOWER :_q
SEATTLE., WASHINGTON 58101-2647 m’}
223-7000 A
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there to give testimony, upon oral deposition, material to the
establishment of the plaintiff’s case in the above-entitled
cause, and to remain in attendance upon the undersigned until
discharged, and to bring with you the following:

1. All materials in your possession which relate in any
way to Community Chapel and Bible Training Center or any person
who has ever attended that church or any of its satellite.

Herein fail not at your peril.

DATED this 4r7ﬂ” day of February 1989.

L cdidebtt]

Bruce WincHell
Attorneys for Plaintiff

SUBPOENA DUCES TECUM - 2
054 7BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON 98101-2647
223-7000
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPAN
READING PENNSYLVANIA, a
Pennsylvania corporation

Plaintiff,
V.
IRA GABRIELSON and CAROL
DONALD LEE BARNETT and
BARBARA BARNETT, husband

wife; COMMUNITY CHAPEL a
BIBLE TRAINING CENTER, a

Y OF

r

and
nd

Washington corporation; JACK

McDONALD and "JANE DOE"
McDONALD, husband and wi

Defendants

)
)
)
)
)
)
)
;
GABRIELSON, husband and wife;)
)
)
)
)
)
)
)
)
)
)

fe,

TO: All Parties

AND TO: Their Attorneys of Record

No. 88-2-00947-9

NOTICE OF DEPOSITION
(Mike Sabourin)

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the

testimony of Mike Sabourin will be taken upon Oral Examination

at the instance and request of the plaintiff in the

above-entitled action, before a Notary Public, at 2250 Century

NOTICE OF DEPOSITION - 1
0548BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BLANK TOWER
SEATTLE, WASHINGTON 98101-2647
223.7000

Ba8L55
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Square, 1501 Fifth Avenue, Seattle, Washington on Thursday the
23rd day of March 1989, commencing at the hour of 9:30 a.m. to
be subject to continuance or adjournment from time to time or
place to place until completed, and to be taken on the ground
and for the reason the said witness will give evidence material
to the establishment of the plaintiff’s case.

DATED this _&4 day of February, 1989.

LANE POWELL MOSS & MILLER

\/;cwl/

Bruce Winchell
Attorneys for Plaintiff

NOTICE OF DEPOSITION - 2
0548BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101-2647
2237000
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5 FER 21 IN COUNTY CLERK'S OFFICE

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, No. 88-2~00947-9

NOTICE OF DEPOSITION
(Maureen Sabourin)

V-

)
)
)
)
)
)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

TO: All Parties
AND TO: Their Attorneys of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the
testimony of Maureen Sabourin will be taken upon Oral
Examination at the instance and request of the plaintiff in the

above-entitled action, before a Notary Public, at 2250 Century

NOTICE OF DEPOSITION - 1
0546 BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE. WASHINGTON S8101-2647
223-7000
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Square, 1501 Fifth Avenue, Seattle, Washington on Thursday the
23rd day of March 1989, commencing at the hour of 2:00 p.m. to
be subject to continuance or adjournment from time to time or
place to place until completed, and to be taken on the ground
and for the reason the said witness will give evidence material
to the establishment of the plaintiff’s case.

DATED this _/ 7%Hday of February, 1989.

LANE POWELL j;%j/f MILLER

By\/?%w /
Bruce Winchell !

Attorneys for Plaintiff

NOTICE OF DEPOSITION - 2
0546BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TCWER
SEATTLE, WASHINGTON 98101.2647
2237000
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STATE OF \V. GTON
COUNTY OF P fss
The undersigled, being first duly n,

mates: That on this day, affiant

to the Enornevs of record of %‘) ’
:‘ c of the document lo which this affidavit is

SMmmummunm:;unnnnmhiééL_Awm

N

Notary Public in and for the
State of Washington

My commission expires el 7L F0-

3 FEB 211989
FILED

IN COUNTY CLERK'= OFFIC.

Y FEBZ 1 1989 P.#

PlEhve <« o1 . o NGTUN
TED RUTT COUNTY CLERK

BY, Panl DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,
vS.

TRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DCNALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER, a
Washington corporation, JACK
McDONALD and "JANE DOE"
McDONALD, husband and wife,

Defendants.

B o e A Ve )

NGC. 88-2-00947-9

DEFENDANTS GABRIELSON'S
JOINDER IN DEFENDANTS
BARNETT'S MOTION TO REVISE
SUMMARY JUDGMENT ORDERS TO
SUPPLEMENT RECORD

COME NOW defendants Carol Gabrielson and Ira

Gabrielson, by and through their attorney of record Daniel

L. Hannula, of the law firm of Rush, Hannula & Harkins, and

'join in defendants Barnett's motion to revise summary

judgment orders to supplement record.

/117

DEFENDANTS GABRIELSON'S JOINDER
IN DEFENDANTS BARNETT'S MOTION
TO REVISE SUMMARY JUDGMENT -

LAW OFFICES
RUSH, HANNULA & HARKINS
115 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 3835388
SEATTLE 8384790
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24
25
26

Defendants Gabrielson adopt the pleadings submitted by

defendants Barnett in support of the motion.

DATED this 1’7% day of frdryany, 1989.

RUSH, HANNULA & HARKINS

o sl 7l A

for ~ DANIEL L. HANNULA, Of
Attorneys for Defendants
Gabrielson

DEFENDANTS GABRIELSON'S JOINDER LAW OFFICES
IN DEFENDANTS BARNETT'S MOTION RUSH, HANNULA & HARKINS

TO REVISE SUMMARY JUDGMENT - 2 715 TACOMA AVENUE SOUTH

TACOMA, WASHINGTON 98402

TACOMA 3835348
SEATTLE 838-47%0




SUPERIOR COURT OF THE STATE OF WASHINGTON FOR{PIERGE\COUNTY

/
AmeriMan Casualty Company of Reading DEPARTMENT #
) 3 = -
Pennsylvania, , %‘é\'&
Plaintiff, NO. 88 2 00947 9 <%
VS, Y\
Ira Gabrielson, et al. ' NOTE OF ISSUE AND STATEMENT OF
ARBITRABILITY

?

€ L
r d b Coes %Y
Defendant. N COUNTY 7

NATURE OF CAUSE Motion to Dismiss Barnett Al
]

JURY TRIAL: YES/NO[ ] IF YES, 6 JURORS[ ]

ESTIMATED TIME TO TRY CAUSE

DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT __ March 3, 1989

PLAINTIFF'S ATTORNEY: NAME Bruce Winchell '
Lane Powell Moss & Miller
ADDRESS 3800 Rainier Bank Tower

1301 Fifth Avenue
Seattle, WA 98101

TELEPHONE (206) 223-7000

DEFENDANT'S ATTORNEY: NAMF Daniel L. Hannula

Rush, Hannula & Harkins.
ADDRESS 715 Tacoma Avenue South

Tacoma, WA 98402

TELEPHONE (206) 383-5388

(NOTE: If additional attorneys involved, please note on reverse side)

P . 2 .
NAME OF PARTY BRINGING MOTION: laintiff, American Casualty Company

ARBITRATION

[ ] This case is subject to arbitration because the sole relief sought is a money judgment and involves no claim in excess of
twenty-five thousand dollars exclusive of attorney fees, interests and costs.

[ 1 This case is not subject to mandatory arbitration because:
[ ] Plaintiff’s claim exceeds twenty-five thousand dollars,
[ 1 Plaintiff seeks relief other than a money judgment.
{ ] Defendant’s counter or cross claim exceeds twenty-five thousand dollars.
[ 1]

Defendant’s counter or cross claim seeks relief other than a money judgment.

[ ] The undersigned contends that its claim exceeds twenty-five thousand dollars but hereby waives any claim in excess of
——— twenty-five thousand dollars for purposes of arbitration.

ABOVE INFORMATION MUST BE COMPLETED W

.........................................................................................................

th
TO BE COMPLETED BY CLERK o

N
Assigned To: \:1
N
S

Date: By:
Z-271a (Rev, 9-1-88)




List Additional Attorneys

Name:
Address: Tim Donaldson
ress. pyans, Ccraven & Lackie
Phone: 3400 Columbia Center
one: 791 Fifth Avenue

At Seattle, WA 98104
orney F@gp] ephone: (206) 386-5555

Attorney for Barnetts

Name:

Address:  yohn Glassman
Phone: 625 Commerce
ne: p)d City Hall, Suite 420

Al _Tacoma, WA 98402
orncy Fofglephone: (206) 572-2746
_ Attorney for community Chapel & Bible Training Center

Name: -

Address:  3ack McDonald
Phone: 4620 Tacoma Avenue South
ne.  mpacoma, WA 98335

Attorney For;

Name:

Address:  pon M. Gulliford
Law Offices of Don M.
2200 112th Avenue NE
Att _Bellevue, WA 98004
orney Foripg) ephone: (206) 462-4000
Attorney for St. Paul Insurance Company

Gulliford & Associates
Phone: <

Name:
Address:
Phene:

Attorney For:

Name:
Address:
Phone:

Attorney For:

Z-271b



f

Ve

O
/ A
E SUPERIOR COURT OF THE STATE OF WASHINGTON FOR P1 OUNEY
/
Ameri Casualt of Readin
Pennsylvania, , :
Plaintiff. NO, _ 88 2 0094A9
VS§.
Ira Gabrielson, et al. NOTE OF ISSUE AND STATEMENT OF
ARBITRABILITY |
1N COUNTY 1 ©°¥'s OFFIL
Defendant. AL [’SEB 21 ‘B
Cross Motion for § Jud £ ieomun, 5
NATURE OF CAUSE ovion tor Summary Judgment [ —oeeur
JURY TRIAL: YES/NO[ ] IF YES, 6 JURORS[ ] 12 JURORS[ ]

ESTIMATED TIME TO TRY CAUSE

DATE REQUESTED FOR DOCKET MOTION/ASSIGNMENT March 3, 1989

PLAINTIFFS ATTORNEY: NAME Bruce Winchell
Iane Powell Moss & Miller
ADDRESS 3800 Rainier Bank Tower

1301 Fifth Avenue
Seattle, WA 98101

TELEPHONE (206) 223-7000
DEFENDANT’S ATTORNEY: NAME Daniel L. Hannula
Rush, Hannula & Harkins
ADDRESS 715 Tacoma Avenue Scouth

Tacoma, WA 98402

TELEPHONE (206) 383-5388

(NOTE: If additional attorneys involved, please note on reverse side)

Plaintiff '
NAME OF PARTY BRINGING MOTION: _—2+Rtit, American Casualty Company

ARBITRATION

[ 1 This case is subject to arbitration because the sole relief sought 1s a money judgment and involves no claim in excess of
twenty-five thousand doilars exclusive of attorney fees, interests and costs.

[ ] This case is not subject to mandatory arbitration because:

] Plaintiff’s claim exceeds twenty-five thousand dollars.

] Plaintiff seeks relief other than a money judgment.

] Defendant’s counter or cross claim exceeds twenty-five thousand dollars.

] Defendant’s counter or cross claim seeks relief other than a money judgment.

[
[
[
[

[ ] The undersigned contends that its claim exceeds twenty-five thousand doliars but hereby waives any claim in excess of
-~ twenty-five thousand dollars for purposes of arbitration.

ABOVYE INFORMATION MUST BE COMPLETED -

TO BE COMPLETED BY CLERK N

Assigned To: 5

Date: By:
Z-271a




H it OIneys
List Additional }'}‘lilm D%naldson
Evans, craven & Lackie
Name: 3400 Columbiga Center
701 Fifth Avenue
Address: Seattle, WA 98104
Telephone: (206) 386-5555
Phone; Attorney for Barnetts

Attorney For:

John Glassman
625 Commerce

0ld city Hall, suite 43¢
Address: Tacoma, wa 98402

Telephone: . (206) 572-2746
Phone:; Attorney for Community Chapel & Bible Training center

Name:

Attorney For: '

Jack Mcbonald
Name: 4620 Tacoma Avenue South

Tacoma, Wa 98335
Address: ’

Phone;

Attorney For:

Don M. Gullitorg .
Name; Law Offjices of . iford & Associates
2200 112th Avenue NE
Address: Bellevue, wa 98004

Telephone: (206) 462-2000

Phone: Attorney for 5t. Paul Insurance Company
Attorney For: .

Name:

Address:

Phone:

Attorney For;

Name:
Address:
Phone:

Attorney For:

Z-271b



Inthe _ SUPERIOR C[’fm PIERCE Count )’ate of Wash. no, 88 2 00947 9

RESIDENCE SERVICE

AMERICAN CASUALTY COMPANY OF : AFFIDAVIT OF SERVICE OF
READING PENNSYLVANIA, a Pennsylvania
corporation, .
vS. Plaintiff SUBPOENA DUCES TECUM, LETTER;
IRA GABRIELSON and CAROL GABRIE‘.LSON: DEPO: 3-23-89 @ 9:30 aM
husband and wife; et al., s .
s woall L BED
d TY .
4 H;B 27%\ anqx RK'S OFFICE
C ' AR g 7 1989 Pm
Garnishee Defendant S
Counly o
TED RUTT. County Grems™

State of Washington } :
58

COUI’Ity of ng The writ served was accompani
panied by four answer forms and three
D goslage prepaid envelopes which ware pra-addressid lthhfe Clerk of the D A copy of the summons
ourt, to the Plaintiff or his attorney, and to the Defendant, and i
cash ar check payable to the garnishee, to the amount of Ten Dellars. served is attached hereto

The undersigned, being first duly sworn, on oath deposes and says: That he is now and at all times herein
mentioned was a citizen of the United States and resident of the State of Washington, over the age of eighteen years, not
a party to or interested in the above entitled action and competent to be a witness therein.

That on ___2/21/89 at_ 8100 P pm at 18727 4th Avenue South, Seattle

King County, Washington, affiant duly served the above-described documents in the above-entitied matter upon

by then and there personally delivering a true and correct copy thereof to and leaving same with

That at the time and place set forth above affiant duly served the above described documents in the above-

entitled matter upon Mike Sabourin

by then and there, at the residence and usual place of abode of said person(s), personally delivering __90€ __ true and

correct copy(ies) thereof to and leaving the same with Dee Chabot, resident

being a person of suitable age and discretion then resident therein.
Affiant further states that he is informed and believes, and therefore alleges that neither of said defendants is in

the military service of the United States. = A sz““'ls

TRIPS@ _______ MILES E:‘Ts\:_.-‘ : / ) 10
Subscribed and Sworn to before me ___2/23/89 f R. Davi§{_ % ", 7 0

SERVICE ATTEMPTED AT: "ff,'_; b \U;: m

‘*I,WOTARWPQBUC in W the State 7

_ " of Washitgton, residing at Seat lﬁ
ES;:IM_ Travel 11.00 ?:éurn .00 cl\:d?;i'}' Total $ ___22.00 &
3

AFFIDAVIT OF SERVICE—ABC/LMI No. 1A 4

/ky\



RESIDENCE SERVICE

' ERILO PIERCE 2 00947 9
-] SUPERIOR Cc. for . County,ate of Wash. No. 88 /

ILED AFFIDAVIT OF SERVICE OF
Y CLERK'S OFFICE

4 tlffZ' 1989 P.K.

AMERICAN CASULYLY COMPANY OFf READING
PENNSYLVANIA, a Pennsylvania cocporation, co

VS. “am Rl
IRA GABRIEFLSON and CAROL GABRIBELSON,

-

husband and wife; et al., PIERCE .. ter v m.w.moaSUBPOENA DUCES 1ECUM, LETTER:
’E" CCONWIYCLERR pepo: 3-23-89 @ 2:00 PM
nt— __pEPUT

% st
“.’N Garnishee Defendant _a‘ HEB 271989
State of Washington
}ﬂ. .
County of King The writ served was accompanied by four answer forms and three

D goslage Drepaidp ei:nveif?pes b;hich were pra-adddressid 10 D1h;e Cée'k of lhg D A copy of the summons
ouri, to the Piaintiff or his attorney, and to the Defendant, am H
cash or check payable to the garnishee, to the amount of Ten Dollars. served is attached hereto

The undersigned, being first duly sworn, on oath deposes and says: That he is now and at all times herein
mentioned was a citizen of the United States and resident of the State of Washington, over the age of eighteen years, not
a party to or interested in the above entitled action and competent to be a witness therein.

1

That on 2/21/89 at_ 8:00 P gt 18727 4th Avenue South, Seattle

King County, Washington, affiant duly served the above-described doecuments in the above-entitled matter upon

by then and there personally delivering a true and correct copy thereof to and Ieavingj same with

That at the time and place set forth above affiant duly served the above described documents in the above-

entitled matter upon Maureen Sabourin

by then and there, at the residence and usual place of abode of said person(s), personally delivering _°7€___ {rue and

correct copy(ies) thereof to and leaving the same with Dee Chabot, resident

being a person of suitable age and discretion then rasident therein. IRCSNASLITH
Affiant further states that he is informed and believes, and therefo:esllegm Ltl)é’hm,elther of said defendants is in
the military service of the United States. A 7
: ‘b\q"\lﬂm fr LR
A .
__ TRIPS@ —____ MILES Z iy ; 3
Z o
Subscribed and Sworn to before me ___2/23/89 R%D—%‘V SCE 0 i g cml @
RO P R . .
SERVICE ATTEMPTED AT: "1,<‘ 0 i o ;.’3
!
t WA - =]
NOTARYPUBLIC 1hafd for the State / N
of Washington, residing at : Seattl&
Service Return Cert. \
Fees _ 6-00  Travel Fee _ .00 Mail : Total $ __11.00
"'
in
r‘.-q

AFFIDAVIT OF SERVICE—ABC/LMI No. 1A /



el 5 MAR 1 |
JANNETTH 4 1988 DRI .'_
COPY RECEIVED SRR P oA A
1 MAR 1 3 1989 U -
MAR 19 1889
) RUSH, HANNULA & HARKINS LANEP
UVVE. L ,‘V’-"}.‘f‘n
Tikip ——===L1%38 & MiLier
3 L ——— 'I?'T\F/ :—:._-—__
4 SUPERICR COURT FOR THE STATE OF WASHINGTON
COUNTY OF PIERCE
5
AMERICAN CASUALTY COMPANY OF )
6 READING PENNSYLVANIA, a ) NO. 88-2-00947-9
Pennsylvania corporation, )
7 } DECLARATICN OF ROBERT J. ROHAN
Plaintiff, ) IN OPPOSITION TO AMERICAN
8 } CASUALTY'S MCTION FOR DELAY OF
V. ) TRIAL DATE
9 )
IRA GABRIELSON and CAROL ) SET FOR HEARING:
10 | GABRIELSON, husband and wife; ) FRIDAY, MARCH 17, 1989
DONALD LEE BARNETT and BARBARA ) 9:30 a.m. FILED
11 BARNETT, husband and wife; ) leUmQ_ERKSOF‘FlCE
COMMUNITY CHAPEL & BIBLE )
12 | TRAINING CENTER, a Washington ) an MR 13 1088 e
corporation, ) '
13 ) PERCE MNP MAIER
Defendants. ) DEPUTY
14 o <
I, Robert J. Rohan, state:
15 .
1. I am a partner in the lawfirm of Schweppe, Krug &
16 .
Tausend, P.S., one of the attorneys for defendant Community
17
Chapel and Bible Training Center. I make this declaration based
18
on my own personal knowledge and am competent to be a witness
19
herein.
20
2. Our lawfirm represents Community Chapel and Bible
21
Training Center ("Community Chapel™) in this action, along with
22 .
Mr. Glassman, and are the counsel for appeal in the underlying
23
Gabrielson case. We requested that American Casualty post a
24
supersedeas bond in the Gabrielson action so that the judgment
25
against Community Chapel could not be enforced against its
26

DECL. OF ROBERT J. ROHAN IN SCHWEPPE, KRUG & TAUSEND, PS
OPP. TO AM. CAS. MOTION FOR BOO WATERFRONT PLACE

1011 WESTERN_AVENUE

DELAY OF TRIAL DATE -1- . SEATTLE, WASHINGTON 98104

(206) 223-1600




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

property pending appeal. American Casualty agreed to pay the
premium of a supersedeas bond, but refused to write the bond
through its own underwriting department and also refused to
obtain the bond from any other company. On behalf of Community
Chapel, I contacted two insurance brokers in Seattle, Washington
who handle supersedeas bonds and asked them to obtain such a bond
on behalf of Community Chapel, using Community Chapel's real
property as security for the bond. Both bonding companies
reported that all of the companies willing to write supersedeas
bonds were not willing to write it on real property and that they
would need a letter of credit in order to write such a bond.
Community Chapel has informed me that their cash flow is not
adequate to service their existing debt, including the first
mortgage on their major piece of real property, and, therefore,
they are not able to either obtain a letter of credit or a bank
loan to back a supersedeas bond.

4. Under these circumstances, our clients are not able to
obtain a bond, and are faced with imminent collection proceedings

by the successful plaintiff in Gabrielson. Our client's

deposition on supplemental proceedings has already been taken.

5. Continuing the trial date on issues of insurance
coverage could cause irreparable harm to Community Chapel. Any
further delay puts our client at great risk, in that additional
collection and foreclosure proceedings could take place prior to

the Court deciding the Gabrielson insurance coverage questions.

DECI.. OF ROBERT J. ROHAN IN SCHWEPPE, KRUG & TAUSEND, P.S.
OPP. TO AM. CAS. MOTION FOR 80C WATERFRONT PLACE

1011 WESTERN AVENUE

DELAY OF TRIAL DATE -2- SEATTLE. WASHINGTON 98104

(206) 2231600
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26

6. I declare under penalty of perjury under the laws of
the State of Washington that the foregoing is true and correct.

DATED this Sah'day of March, 1989 at Seattle, Washington.

(00l Ahbe

ROBERT J. ROHAN \_

0147-004\A030889.RJR

DECL. OF ROBERT J. ROHAN IN SCHWEPPE, KRUG & TAUSEND, P.S.
OPP. TC AM. CAS. MOTION FOR 800 WATERFRONT PLACE

1011 WESTERN AVENUE
DELAY OF TRIAL DATE -3- SEATTLE. WASHINGTON $8104

(206) 223-1600
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IN COUNTY CLERY'S OFFICE

as. MAR 72 3 1989 em

ERCE COUNTY WASHINGTON
TED RUTT. COUNTY CLERK

BY, ) ._DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9

)

)

)

)

)

) .

v. ) SUBPOENA DUCES TECUM

)

IRA GABRIELSON and CAROL )

GABRIELSON, husband and wife;)

DONALD LEE BARNETT and- )

BARBARA BARNETT, husband and )

wife; COMMUNITY CHAPEL and )

BIBLE TRAINING CENTER, a )

Washington corporation; JACK )

McDONALD and "JANE DOE" )

McDONALD, husband and wife, )
)
)
)

Defendants.

THE STATE OF WASHINGTON TO: Records Custodian
KOMO
100 Fourth Avenue N.
Seattle, WA 98109

GREETINGS:
YOU ARE HEREBY COMMANDED to be and appear at 100 4th Ave.

North, Seattle, Washington, on Friday the 31st day of March

SUBPEONA DUCES TECUM - 1
0481BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TUWER
SEATTLE, WASHINGTON 98101-264T
2237000
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1989, at 9:00 a.m. of said day, then and there to give
testimony and produce material relevant to the establishment of
the defendants’ case in the above-entitled cause, and to bring
with you the following:

1. All video tape relating in anyway to Community Chapel
and Bible Training Center, Community Chapel and Bible Training
Center of Tacoma, Carol Gabrielson, and the Pierce County
lawsuit of Carol and Ira Gabrielson v. Jack and Shirley
McDonald, Donald and Barbara Barnett and Community Chapel and
Bible Training Center, claims asserted against Community Chapel
and Bible Training Center or employees or former employees of
Community Chapel and Bible Training Center of Tacoma.

Herein fail not at your peril.

DATED this 2l.¥ day of March 1989.

LANE POWELL MOSS & MILLER

o Dt LSt il

Bruce Winchell
Attorneys for Defendants

SUBPEONA DUCES TECUM -~ 2
0481BAW

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
SEATTLE, WASHINGTON 98101.2647
223-T000
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.MAR231989 FILED

IN COUNTY (i £owe nEFICE

AR MAR 23 1989 P

PIERLZ o .
TED RULETQUHL T wan e
BY DEPUTY

—

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, NO. 88-2-00947-9

V. AFFIDAVIT OF
COLEEN D. THOMPSON

GABRIELSON, husband and wife;
DONALD LEE BARNETT and BARBARA
BARNETT, husband and wife;
COMMUNITY CHAPEL and BIBLE
TRAINING CENTER, a Washington
corporation,

)

)

)

)

)

)

;

IRA GABRIELSON and CAROL )
)

)

)

)

)

)

Defendants. )
)

STATE OF WASHINGTON )
)ss.
COUNTY OF KING )

COLEEN D. THOMPSON, being first duly sworn upon oath and
having personal knowledge of the following facts, deposes and
says:

1. I am one of the attorneys representing the plaintiff
American Casualty Company, in the above-captioned case.

2. On March 17, 18, and 20, 1989, I deposed George

Alberts, the former Minister of Counseling for Community Chapel

and Bible Training Center.

AFFIDAVIT OF LANE POWELL MOSS & MILLER
COLEEN D. THOMPSON - 1 3800 RAINIER BANK TOWER

1301 FIFTH AVENUE
SEATTLE, WASHINGTON 581012647

06 223-TDOO
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3. The transcript of Mr. Alberts’ deposition is currently
being transcribed and should be available by March 31, 1989.

4. Mr. Alberts testified to numerous instances of sexual
contact and marital disharmony occurring in the church as a
result of the Doctrine of Spiritual Connections practiced at
Community Chapel.

5. Mr. Alberts further testified that between May 1985
and May 1986 he repeatedly informed Pastor Donald Barnett and
Elders Scott Hartley, Jack Hicks, and Jack DuBois of his
concerns regarding the preaching and practice of Spiritual
Connections and the effect upon the congregation.

6. Attached as Exhibit "A" is a document produced in
response to a Subpoena Duces Tecum to Mr. Alberts. This
document was introduced as Exhibit 2 to Mr. Alberts’
deposition. Mr. Alberts testified that Exhibit 2 was prepared
by Linda Steinhaurer, a former member of Community Chapel. The
document is a list of Chapel members who divorced during the
period that Spiritual Connections were being practiced at
community Chapel.

7. Mr. Alberts testified that he has actual knowledge
that 60 of the 157 couples listed divorced as a result of the

practice of Spiritual Connections occurring at Community Chapel.

AFFIDAVIT OF
COLEEN D. THOMPSON - 2
0005CDT

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
@06) 223-7000
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8.

Further, your affiant sayeth not.

O&m&c%ﬂf

Coleen D. Thompson

SUBSCRIBED AND SWORN to before me: ~71]Qxeh 23, /48‘?

Kathgn M. Yo ut
NOTARY PUBLIC in and for the
State_ of Washington, residing

at moends .

My appeintment expires:
& plembn, 9, 1997
[

AFFIDAVIT OF
COLEEN D. THOMPSON - 3

0005CDT

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
P06 223.7000
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SUPERIOR COQURT OF WASHINGTON FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY
OF READING, PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
AFFIDAVIT OF COLEEN D.

THOMPSON REGARDING SUMMARY
JUDGMENT EXHIBITS

v.

)

)

)

)

)

)

)

)
IRA GABRIELSON and CAROQOL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL AND )
BIBLE TRAINING CENTER, a )
Washington corporation; )
JACK McDONALD and JANE DOE )
McDONALD, husband and wife, )
)

)

)

Defendants.

STATE OF WASHINGTON )
) ss.
COUNTY OF KING )

Coleen D. Thompson states under oath:

1. My name is Coleen D. Thompson. I am one of the
attorneys for American Casualty Company.

2. Attached as Exhibit A are true and accurate excerptsh

from the deposition of Michael Sabourin, a witness in related
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litigation. Sabourin is one of the more prominent dissidents
who have left the Chapel. He was a minister for Community
Chapel from 1973 until December of 1985 when he resigned.

Mr. Sabourin left Community Chapel because of the spiritual
connections doctrine. These excerpts provide a great deal of
back ground information with respect to the church and its
practice of spiritual connections. His testimony demonstrates
that the practice would obviously lead to the type of harm
which befell Carol Gabrielson. It also further establishes Don
Barnett's Knowledge of the adverse consequences which were
flowing from spiritual connections at the same time that Jack

McDonald and Carol Gabrielson were involved.
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Coleen D. Thompson

Subscribed and sworn to before me on "fqahaﬁ. &5; 1989

Wathhm M.

NOTARY PUBLIC in and ({for the

Stateézgﬂggggizzfon, residing
at .

My 157%1ﬁ@$ent expires:
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EXHIBIT A

EXCERPTS FROM THE DEPOSITION

OF MICHAEL SABOURIN

Taken: March 24, 1989

King County Superior Court Cause No., 86-2-18176-8

Page/Line
50:7 - 51:20

Description

Q. Do you have any knowledge of the
extent of involvement of Brian Chabot and
women in the church during the time period
August 1985 through January 19867

A. Yes. I did talk with Brian, myself,
in September -- early September of '85.
And this was at the request of Dee Chabot.

Q. What was the subject matter of your
discussion?

A. Well, Dee was concerned that Brian was
involved in the connection, and dancing
and spending a lot of time with another
sister in the church., And it was bringing
great consternation to Dee, and so she
asked if I would try to talk to him. And
it was kind of precarious right then
because I knew that if I talked to him, I
had to be very careful of what I said,
lest it be interpreted as being contrary
to the so-called move, and anything that I
did say would have to, by definition,
almost be contrary to it. So it was a
difficult time. And the events that
ensued kind of hastened our departure from
the chapel. But I talked with Brian -- I
was very careful. I just -- the gist of
what I was saying to him is: Brian, you
need to be careful in these relationships
and in this dancing and so forth; you
could end up falling in love with another
woman.

And I talked with Brian as a friend when I
had talked to him in the past, and he had
always been very amiable and very easy to
talk to. But this time it was like he
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stiffened up and he said something to the
effect, Well, I am falling in love with
them, spiritually, and so forth. And so
that was kind of -- I could see that I
wasn't going to get anywhere. I mean, he
knew where he stood and I sensed that he
felt that he had the support of the rest
of the elders, too, 80 I really wanted --
anything more I had to say would make it
more difficult for me. So that was pretty
much the end of the conversation.

Q. And it's my understanding from your
answer that you had, at the time you
talked to Brian Chabot, some reservation
concerning the doctrine of spiritual
connection?

A. Definitely.

Q. Yet you were hesitant to express this
concern to him, due to your job status?

A. Well, it was job status and it was
also —— I wanted to express my concern,
but I wanted to do it in such a way that
it wasn't so obvious that I was speaking
against what the pastor was teaching.

And, now, it's not an easy thing to do,
because I knew that if I spoke plainly, I
would probably be called on the carpet, so
to speak. And, as it turned out, I was.
And the dilemma that I was faced with was,
do I speak out plainly and have everybody
reject -- you know, in other words, it
would seem to be counterproductive to
accomplish the goal of trying to help the
people and try to turn this thing away
from the direction it was going. To come
with a frontal attack would have been
almost certain discrediting all the people
in the congregration, based on past
experience.

Q. When you say you were eventually
called on the carpet, are you referring to
the Brian Chabot incident, specifically?

A. Yes.
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Q. And when did this happen?

A. Well, the day after -- that was on a
Tuesday night in early September. I don't
rememher the exact date. On Wednesday,
Ralph Alskog came over and informed me
that Don Barnett wanted to speak with me.
And the way that he presented it, I mean,
here was our close friend, and it was
pretty business like. And I sensed that I
was probably going to be in trouble for
what I had said to Brian. 8o I can only
assume that Brian either informed Ralph or
Don or someone.

And so next Thursday -- that was on a -- I
talked with Brian on Tuesday. Ralph came
over on Wednesday. And then on Thursday,
Don came over to the house and we had -- I
don't want to say we had a discussion with
him, but he had a discussion with us, I
would say.

Q. Okay. Now moving on to what he said
concerning the prayer request for Maureen
Jorgensen, what was the subject matter?

A. The subject matter was that she was
having terrible -- some kind of stomach
problems, and they may have said more
details about it at the time. All I
remember is something terrible -- terrible
stomach problems; she was in knots or
something, very agitated and very much in
pain right at that time, and -- because,
see, normally, if it wasn't an urgent
thing, Don was not accustomed to praying
for people if it was a general or
long-term type of thing., And so it was
somewhat unusual that they would take the
time after service to pray for somebody
right there.

Q. Anything else said about the subject
matter of the prayer request?

A. Yes. Then after explaining what her
need was, he talked about having counseled
with her and made it clear that he knew
what the lead-up to this was, and that she
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was going through great consternation
because she was unable to -- the
terminology was used to release her
husband to these spiritual connections,
that her husband had been dancing with
other women and she was very, very upset
by it, and that he had counseled her to
get rid of the demons that were holding
her back. And if she didn't get rid of
the demons, she was going to have serious
trouble. And so he felt like this trouble
that she was having was a result of her
failure to submit herself to the pastor
and to deliverance prayer and so forth, to
get rid of these demons that were
troubling her and her refusal to release
her husband.

Q. Did he specifically use the words
"failure to release her husband”?

A. I'm not sure if those -- I don't
remember the precise words; I remember the
gist of the message. S0 I couldn't say
that he used those words specifically.

But it was clear -- I don't know whether
the word "release" was used or not, but it
was clear that she was not accepting this
as being God and allowing it to continue.
And that was his concern.

Q. Did he use the word “"rebellion,”
specifically?

A. If he didn't use that word, it was a
synonym for it. That was the clear
message. Rebellion, insecurity, jealousy.
Q. Did he use those specific words?

A, I'm sure he did.

Q. And that was with regard to the
doctrine of spiritual connections?

A, Yes.
Q. How long did this introduction take

indicating that he had received a prayer
request and that she had had stomach
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pains, that he had counseled her, he felt
that this was the result of her having her
stomach tied in knots because of her
concern over her husband and that she was
not accepting the doctrine of spiritual
connections?

A. I would say between five and ten
minutes for the introduction before the
prayer started.

Q. Do you believe in the existence of
Satan?

A. Yes.

Q. Do you believe there are Satanic
influences?

A. Yes,

Q. Do you believe there is, from a
theological standpoint, from your personal
belief, there is a Satanic influence with
regard to spiritual connections?

A. Definitely.

Q. Does that form the basis of your
opinions regarding spiritual connections?

A. Yes and no. I would say I object to
spiritual connections because it's not
scriptural, and then the explanation for
the phenomenon and the way things have
developed, that's another issue. And
that's an opinion. My opinion is that
Satanic involvement was there, mixed with
many other things. I don't blame it
solely on Satanic things, but I think

that's definitely an element in many cases.

Q. Did you ever discuss with Maureen
Jorgensen her physical condition during
the calendar year 19857

A. Let me think now. I don't know
whether she first called us after —-
certainly not until after we had left the
church and when we first -- she first
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called us, which I think was in January of
'86.

Q. And what was the contact in January of
'86 concerning?

A. I'm trying to think now. I remember
first getting a call from her and her
being in tears and was afraid that we
wouldn't even talk to her. The first
thing that she was tremendously relieved
by was that we would even talk to her,.
And I think my only recollection of th
first call didn't have toc do with her
physical condition so much but just the
fact that she had left the chapel and she
needed some support, and just confirming
the same viewpoint on the doctrine of
connections that she had come teo. In
other words, it was just -- and this was
typical of a number of people in the
church that would call us about the time
that they had made a decision to leave and
just to see if -- I guess looking for
support and confirmation of the
understanding that they had come to on
this doctrine.

Q. What were Ms. Pangburn's -- Miss
Jorgensen now —- words to you regarding
her conclusions on the doctrine of
spiritual connection?

A. Oh, it's hard to remember, because it
was -- there have been so many people,
that it's hard to single out one
individual and so forth. I would think
typically, and I can only say typically
because I don't remember the specific
words, but, you know, she was losing her
husband over it. Just recognizing that it
wasn't of God, that it was a deception,
and that's -- I think that's the bottom
line. I don't remember specifics beyond
that,

Q. What was the motive in the five tapes
or your reason for producing the five
tapes on spiritual connections as to what
you wanted to tell the listener?
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A, Okay. Well, we were approached by Lou
to speak on the subject. And I had been
-- part of the motive was that we had been
doing this one on one with people for so
long that it was taking a lot of time.

And we felt like if we could put it on
tape someplace and have it available so
people could check the tapes out, it would
save us a lot of time. but it was mainly
to answer the many, many questions.

Over the last three years as we have
talked with people, they have had a number
of questions and concerns about, you
known, how do we explain this from the
scriptures, how did the deception get
started, why did this happen at the chapel
and so forth. And over th years, as we
have shared our opinions on those things
and had people want to hear our opinions,
because of my former position, people had
respect for what I was saying.

So it wasn't so much a voluntary thing,
because a part of me wanted to just forget
the whole mess and go on with my life, but
on the other hand, seeing the people
suffering and going through the same kind
of mental torment that we had gone
through, we wanted to help. And so that
was the reasons to make the tapes. And at
the request of Lou, we did that. He had a
fellowship in a home, and they taped
sessions, and so I felt like it would be a
good way to reach a lot of people, and
tried to keep it on a theological plane,
not dealing with personalities or what Don
did or what Barbara did or who said what
and so forth. And I made that c¢lear at
the outset, that I wanted to deal with it
from a theological standpoint.

Q. So there is a religious theological
basis for your desire to explain to peocple
the absence of a Biblical basis and --

A. Right.

Q. -- and your opinion that there is a
Satanic influence?

FL51
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A. Right, right.

Q. Do you have any factual knowledge of
the effects of the doctrine of spiritual
connections on Ron Kitchell?

A. Well, other than in his own testimony
on the effects and the fact that Barbara
expressed that great concern at the elder
meeting for him being suicidal because of
this.

Q. Any facts regarding the effects of
church doctrines on Katy Kitchell?

A. Again, only from what they have had
told us, and her own testimony that it
almost cost her her marriage.

Q. Other than what you have already
testified to with regard to Brian Chabot,
any additional personal knowledge of the
effects of church doctrines on Brian
Chabot?

A. Well, again, the fact that he's still

there, the fact that he very much supports
the connection teaching and the fact that,
you know, that the family is broken up.

Q. Would I be safe in assuming
individuals who still are there which --
realizing Don Barnett and Barbara Barnett
-- or Don Barnett's no longer
participating in the Community Chapel as
it exists, do I understand your belief
that they feel there is a religious,
Biblical basis for spiritual connections
if they continue to believe in the
practice and that they reject your notion
that it's a result of Satanic influences?

A. I'm sure they do. that has been the
basic position from day one is that i --
they are basing it on religious
experience. So it is a religious
theological difference.

Q. Do you have any opinions as to the
effects of church doctrines on Michael
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Ehrlich, other than you've indicated his
rejection of same?

A, Yeah. I would just say a general
devastation, a very, very discouraged,
very -- you know, he's been through an
awful lot, and primarily -- you know,
obviously because of his wife' situation,
but primarily because of the doctrine of
spiritual connections and all of the
things that ensued, in his mind, is
certainly the cause of it, the primary
cause.

Q Did you feel you personally were ever
in a position where you were unable to
exercise your independent judgment? And
I'm not talking about wvoicing your
opinion. I'm talking about exercising it.

A. That's a hard question to answer.
Q. Do you need a clarification?

A. No, I'm not so sure I need a
clarification. Just trying to think back
on the way that I felt about things.

A. Certainly by the time the connection
doctrine was in place and it started to
develop, I felt not so much that I --
well, I certainly felt that I couldn't
express my opinion on it. And I felt a
tremendous pressure to conform to it that
I didn't appreciate, and pressure from
sermons and from -- and because most
people knew my position knew that I was
having some reservations, even though they
didn't know the details, I felt like
everybody knew, you know, that the sermon
was for me or for those that were in my
position, which there weren't very many,
apparently. And so I felt a lot of
pressure there, as far as the spiritual
connections doctrine.

Before that time, I certainly felt some
constraint as far as expressing my opinion
or teaching something that Don didn't
agree with, And most of those issues were
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relatively small issues that it didn't
matter that much to me, anyway. In other
words, there were certain grounds I Kknew
that it wasn't safe to tread on. But
there were other areas in which I didn't
feel any particular constraint at all.
But a lot it was because I was already in
agreement, theologically, with Don, and so
it wasn't a matter of conflict or feeling
like I was pressured because I disagreed.
But when the connection situation arose,
then I began to feel that.

Q. Prior to the time you left, what, if
anything, did Donald Barnett preach would
happen to anyone who left the Community
Chapel?

A. Well, this was something that
increased over the years. In the early
years, it wasn't so much anything that was
said. It was just more that God has
called you here, and we're here to do
special work for God, and that if you
leave, you're going to miss out on God's
best. So that was kind of the general
tenor of it. And I think everybody felt
that way. They felt, you known, this is
the place God's called us, and we don't
want to miss out on some of the teaching
that we're getting that we could not get
elsewhere. So that's the way it started.

As time went on, and especially after 1979
and '80, there was more of the warning
that if you leave, if you leave because
you're disgruntled about this or that or
disagreeing with the pastor or rebellion,
whatever, that you're rebelling against
God and that you're going to suffer some
consequences, and you may lose out on
being the Bride of Christ -- not
necessarily saying you're going to lose
your soul, but you're going to lose out on
God's best, and you may get bitterness and
you may eventually lose your soul, that
type of thing.

And then I would say after this connection
teaching, there was more emphasis on it,

10
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more of: You're really going to m is out
on God; you may not make it at all if you
leave. And that's more from a few tapes
that we heard after we left and from what
people had said.

So the thing that -- for most people in
the chapel, the desire was an intense
spiritual desire to have all that God
wants for you. And the thought of missing
the best was a very serious thing to
anybody. And then the thought of getting
-- I should say this. About the time that
we left, there was also the demon
situation, where there were strong
warnings that if you talked to people who
are disagreeing with this position, you're
liable to get the same demons that they
have, and you'll be deceived. And so
there was a lot of, you know, fear on the
part of many people.

This is one of the things that we dealt
with as we talked with people that had
just freshly left. There was a lot of
fear in many of them: Am I still going to
make it with God, you known, is there life
outside the Community Chapel. And so
there was -- it's similar to when
Catholics leave the Catholic church.
There's a lot of this kind of thing.
They're taught all their life, if they
don't take the mass, they won't be saved.
It was a similar type of thing, and the
degree of it varied with the individual.

I think the more the person wasn't a
teacher of the Word, themselves, people
like Mike Ehrlich and Marvin Williams and
others, they didn't have as much of a
problem with it as people who had been
pretty much under the ministry and were
being taught and hadn't studied on their
own and really felt comfortable,
confident, with their own position. But
many of them felt that they weren't going
to make it, they were going to lose their
souls if they left the Chapel. But, as I
said, it was a gradual development. That
wasn't the feeling all along. And it
varied with individuals within the church,
too.

11
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By the end there, for us, anyway, by
December of '85, there was a lot of fear
and it was mentioned often in sermons at
the end there: If you don't go along with
the teachings on connections, you're going
to lose out with God. And: If you leave
over this, you may lose your spouse and
your soul and so forth. It was pretty --
pretty powerful.

A. Yeah. My view on that has changed
since I was there. I would have expected
more to see this for what it was than I
did. I was very, very disappointed that
people that had known that much about the
Word of God could fall for this, because
from a theological standpoint, they had
all the tools they needed to recognize
that this was false, even from Don's own
teachings out of his own mouth over the
years.

And so I can only attribute it to the
tremendous pressure that was on people,
which I felt, myself, before. Even though
I had a clear theological position on it,
the pressure was very, very intense. It's
hard to describe it. But I felt it
emotionally and psychologically. And even
though I had no question about my
theological position, these are the people
you've spent the last 15 years of your
life with, that you've taught, ministered
to. To face a separation like that was
not easy.

And for many of them, because of the
connection doctrine, I think one of the
greatest psychological pressures was
because the doctrine came between the
husband and wife. Anybody who was
contemplating leaving was having to face
the possibility of losing their family and
spouse, as well, because unless both the
husband and the wife agreed, the teaching
of the chapel was such that if your spouse
backslides, turns away from God, you've
got to follow the higher authority, which
is God. And they would have been clearly
instructed to stay with the church, even

12
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at the expense of losing their spouse. So
that was a real tough one for anybody to
take. I thank God that my wife saw things
as I d4id, because had she not, I may well

have lost my family,

too.

So that was a compounding factor. You
have the fear of losing out with God, the
fear of losing your family and friends, so
forth. There was a big price to pay,
let's put it that way, if you disagreed

with the theology on

this issue.

Q. In the teachings on spiritual
connection at the time when you were at
the chapel by Don Barnett, did any of
those in any way talk about connections
possibly having sexual contact with each

other?

A. Well, let's see.
left in December of

dancing, we had seen
-- some were talking

At the time that I

'86, we had seen

touching. They were
about kissing

already, and we had heard that it happened

in some instances.

But most of those —-

but any sexual involvement was still
spoken against from the pulpit. 1In other
words, this is not sexual, and if you go
into sexual relationships, you are
violating the guidelines that have been
set. So that was the official position,
and yet there was a great deal of

tolerance.

Again, this is where
going on at the time
that*'s about as much
left, and then later
have left the chapel

knowledge of what was
there stops, because
as we knew when we
on, from people who
since and told us

what they were personally involved in at
that same time, we f£ind that there was a
lot of sexual involvement. And it was not
—- it's not so much that it was -- it was
certainly not advocated officially, but it

was not dealt with,

in my opinion, the way

it should have been dealt with. And it

was -- I feel like there was a toleration
for it, and there was talk of, well, if
you -- now, I'm not sure whether I heard

13
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this before or after we left, but Don made
some statement about if you slip and go
too far, then you need to repent of it and
go on and so forth.

But then later on, it began ~-- after we
left, he began -- it was never advocated,
but he began to say things like, if you
tell on someone that has committed
adultery, that's worse than actually
committing adultery. And things of that
nature began to escalate, so it was a
progressive thing. I don't think that
they're now in a position or ever were in
a position of openly advocating that, and
the teaching has always been that it's
spiritual, and they have advocated kissing
and French kissing and a lot of those
things since we left, from people that
have said it from the pulpit.

Q. I just want to know what your
knowledge was at the time you left.

A. Yeah. At the time, at the time, the
official position was, no, we don't
tolerate these things. And Don wrote me
on a letter saying that the guidelines are
always as they have been: Don't sit with
someone else's spouse during the

services. No kissing, no spending time
alone. The day that I got the letter, as
I was driving down the street, I saw
Barbara Barnett with Jerry Swalk, almost
sitting in his lap in the car, alone, and
so forth., So I didn't have a whole lot of
credibility on the guidelines.

But I do remember Don did say this, there
was always kind of a loophole. 1If it's
spiritual -- he made statements to the
effect that it it's truly spiritual, there
are no guidelines. So when elders and
others were doing certain things that
violated the guidelines -- we'd be in
services, even before we left, when Don
was saying officially that you shouldn't
be sitting with another person's spouse,
and just about all of the elders were
sitting there with their connections
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rather than their spouses. I couldn’'t
believe the contradiction. And yet if you
pressed it, it was, well, the guidelines
are mainly for those that aren't spiritual
enough to really handle it. Those that
are more spiritual and more mature can

handle it. That's the way it seemed to be,

Q. What I'm asking is, did you know
anything that led you to believe that it
was other than a sincerely held religious
belief?

A. I guess I'd have to say yes because of
the way Don was pressing my wife to dance
with him and so forth. I was
uncomfortable with it, and she was
uncomfortable with it.

Q. Tell me what happened about that.

A. Well, at one of the early retreats in
June of -- June of '85, the elders retreat
where Don had this initial experience, he
had taken some time and danced with my
wife for quite some time. I think it was
one of the middle sessions of the week.
And I was over in another part of the room
praying about something else at the time.
aAnd afterward, I guess it was a little bit
earlier, my wife had expressed some
concern about she didn’'t think it was
right the way that Don was expressing
himself and so forth; she was uneasy about
it. And she did not have the same
reservations about the doctrine that I did
at the time, but she expressed that
concern.

And then at this session, he spent a long
time dancing with her. And then
afterwards he gave a testimony about the
wonderful spiritual experience that he had
in this. And then, of course, after that,
it was with several of the other elders'
wives where he had supposedly his most
elevated experiences.

And when I heard the testimony of it, I
was bothered and I was put in a position
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where Don made some statement in the
elders meetings, now, if anybody’'s really
bothered by this, speak up and so forth.
And I was hoping that one of the elders
would speak up, because I knew if I would
have spoke up it would be, well, you're
just jealous, you're just insecure and so

forth. So it was a very, very

uncomfortable position.

So from that time on, my wife and I --
afterwards, we said, we’'re going to stick
together. And that's the way we survived
a lot of those retreats. We just clung to
each other like glue. And Don was not
pleased with this because he wanted to
dance with my wife. My wife was the one
that first came to me and told me of her
concern, so I said, in effect, I'll cover
for you. And I didn't want her to have to
stand up against Don, because he was very
persuasive, And I'm going to stand in the
gap, and so that's the way we maintained
things.

And up through -- so I had this concern
about Don, himself, and my wife was
concerned about him. My wife felt like
the doctrine -- she wasn't so
understanding that the doctrine was wrong
as much as I was, but she was concerned
about Don, himself. She didn't think that
that was quite right, but she was more
open to, you known, the idea of
connections being totally spiritual.

Then at the elders retreat in August of --
August of '85, just before camp meeting,
we had about a week of what we call a
retreat. In this case, it was right at
the church, and there was a long prayer
session and so forth in preparation for
the camp meeting. And at one of those
sessions -~ they had one session on
Thursday where they were going to pray for
Don. All of the week they had been doing
other things, primarily dancing. And they
were going to pray for Don.
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S0 we all -- he was laying on the gym
floor, and the elders -- most of us were
right around him, laying hands on him to
pray. And just as he began to pray, he
asked for me. And so I came over, and the
first thing he said to me is, I feel like
you're robbing me. And, of course, the
problem was that I was robbing him of
being able to dance with my wife and that
I was hindering him from having a
spiritual experience. And so I told him
-- I don't remember, all the words just
kind of rushed out because I figured I was
finished now, anyway. I just told him I
can't do that, it violates my conscience,
that the marriage is holy and sanctified
by God, and I would do a lot of things for
you, but that's one thing I cannot do.

Q. What did he say?

A. He didn't say much more right then.
After I had said that, he sat up and he
had everybody get up and sit in the
chairs, and then he -- and I thought he
was going to announce my resignation or
something. But he just -- he said, it
appears we have a difference of
theological opinion here. And then for
the next half an hour or so, he went right
back into the testimony of his experience
with Terri Ehrlich at the earlier retreat
and so forth, and defending the doctrine.
And then he said at the end that we were
going to have prayer about it in the next
session. And we had dinner and came back
for the prayer. And the service was just
dancing again the rest of the evening.
And the issue never came up again, so it
was just kind of dropped.

And so -- but when I told my wife what he
had said to me, that was kind of the last
straw for her. She felt like -- she was

really shocked to hear that. And so
that's why I say say that, you know. The
original question was, did I have reason
to suspect that it might have been other
than just a spiritual doctrine of
theological difference. I had no proof,
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but it was very, very uneasy feeling about

Don, himself, and what his intentions were.

Q. All right. And other than your
suspicion that his belief in teachings of
spiritual connection was not all
theological, did he ever say anything to
you, other than what you've said to us,
that would indicate that his belief in
spiritual connection was other than a
theological belief?

Ms. Shaffer: Objection to the
characterization. The witness' testimony
speaks for itself as to whether he was
suspicious or had more grounds than that.

Q. You can answer the question.

A. There's one thing that ties it with
this. We had two meetings with Don before
we officially left. One of them was in
late September of '85, and the other one
was in November, as near as I can figure
-- that was the last one -- because I
remember there was snow on the ground. It
was around Thanksgiving time. And that
was the last meeting we had with him
before I officially resigned in December
of *'85. And I don't remember which one, I
think it was the last one, Don was telling
me that he felt that one of my problems
was that I had never been a ladies' man.
And I didn't say anything back, you know.
He was doing most of the talking at that
time.

But I thought about it later. That is an
odd -- you know, if this is totally
spiritual and it has nothing to do with
sexual things and so forth, then why
should I be hindered because I never had
been a ladies® man? That caused me to
wonder what the source of it was. So that
was another thing that confirmed the
suspicion. It was a question raised in my
mind. Like I said, there's no proof of
anything there, but for me, that caused me
to wonder what the source of all this
doctrine was.
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Q. Did you ever have a conversation with
Jack Hicks about spiritual connections?

A. Yes,

Q. What was your conversation with Jack
Hicks about spiritual connection?

A. It was sometime before we left, or at
least after the announcement was made that
we were leaving, Jack was very concerned
for us. And he called and made an
appointment to take us to lunch at the
Black Angus. And we went to lunch with
him. And the first half an hour, hour or
50, we were just talking about -- he has
an interest in electronics and so forth.
We just talked about things like that.

But then he got serious and just expressed
his great concern for us that we were
going to miss out on God and that these
connections were really of God, and just
tried to persuade us, you know, by
relating to us his own experiences and how
much he felt the love of God through this
and so forth.

And we did ask him some questions, and my
wife asked him if he had ever kissed a
woman other than his wife, and he seemed
very -- he got real uneasy, and -- it was
funny, she just kept pressing him and he
finally admitted that he had. And so our
point was that this was romantic and
wasn't spiritual. And we felt we had made
our point, and Don didn't pursue things
any further and he didn't say too much
more after that, as far as trying to
persuade us, because our connection was
that this was romantic and not spiritual,
and it seemed like he really didn't have
too much more to say after that. He did
call us about a week later, so it seemed
like he wanted to talk to us again, but we
just declined it then.

Q. And how did you find out that Marvin

Williams and you had a similar belief
about spiritual connections?
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A. 1t was in September of ‘85, early
September. We -- I remember after one
Sunday morning service, I was especially
grieved by what I saw happening with the
dancing going on in front. And Rosemary
Alskog was in a horrible consternation
because of what was happening with Ralph.
And they were close friends ¢f ours, and
it was getting to us what was happening
there. And I remember after a service,
seeing another man ministering, you know,
holding and hugging Rosemary, trying to
console her as she was weeping, and Ralph
apparently was off with some other woman;
I don't know if it was Sandy or who, and I
just felt a real indignation as to what
was happening, and I felt I had to do
something.

And I -- based on Marvin's reaction in
services, the way that Don was preaching
and so forth and the lack of amens to the
sermons and so forth, I just sensed that
he's not going along with this. And I
never saw him dancing with other women and
so forth. So I said, 1I've got to talk to
Marvin or make a time to get together. So
I couldn't find him at the time but I went
over to his wife and I said, Can we get
together for dinner. And so we did, and
that was -- I think it was September

17th. I'm pretty sure. It was a Tuesday.

And so we invited them over for dinner,
and we kind of mentioned it real
carefully, because I didn't want to say
too much, not knowing for sure where he
stood, and he didn't way to say too much,
not knowing for sure where I stood. But
we both had a suspicion that we were a

little bit out of agreement with Don on it.

So I don't know, exactly, one thing led to
another, just saying little things to see
if we got any response and we kept getting
responses. So by the end of the evening,
we were very, very plain and open that we
felt like this was very contrary to the
Word of God. And Marvin expressed a
concern about Don's attention toward his
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wife. He said something like, you know,
don't let -- he made some illusion to
David and Bathsheba or something, and
warned me to protect my wife, that kind of
thing. So it was pretty plain then, and
we came out in the open about it as far as
each other was concerned. And then, of
course, as we went back to services and
things, we kept quiet and we purposely,
didn't even sit by each other, but we felt
a great deal of support from each other.

Q. Did you ever talk to anybody else at
the chapel about your concerns or your
disagreements with Donald Barnett's
theology prior to the time you left, other
than Marvin?

A. Only Mike Ehrlich, and that only --
there was one occasion where Mike Ehrlich
and I were working during the summer on
maintenance during the time that we
weren't teaching, and so we were painting
a railing outside the main sanctuary one
day, and Mike was expressing his concern
about his wife spending all this time
dancing with other men. And so, you know,
we were hoth very careful, but we did
express our disagreement with this. I
don't know if anybody overheard the
conversation or what, but Mike was
reprimanded afterwards by Don, apparently,
at his house or something, and told not to
be talking about this. It wasn't a thing
where he punished him or anything, he just
said, Don't be talking to Mike Sabourin
about it and something to the effect that
our demons were encouraging each other or
something.

Q. That brings up another point. During
much of your testimony, particularly at
the first part of your deposition, you
talked about "this thing," and "thing
thing happening.” Are you referring to
the doctrine of spiritual connection?

A. The doctrine of the connections and

the devastation that resulted, in my
opinion.
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Q. A minute ago, you referred to the term
"more intimate dancing”?

A. Uh-huh.
Q. What do you mean by that?

A. Well, at first the dancing was -- at
the earliest, the dancing was purely what
we call solo dancing, where a person would
be out in front of the congregation and
dancing to the Lord, but not interacting
with anybody around them, just everybody
individually. And then after a while,
people started maybe dancing in circles
around each other, but not touching --
excuse me, no eye contact. And then a
little bit later, a few people started
looking at each other and making eye
contact while they were dancing, but still
not touching. And then eventually they
started joining hands, touching, and
that's about the point where we left.

And subsequent to that -- I haven not
witnessed what happened directly after
that, but from what people have told me,
it turned into more, you know, caressing
and real close embracing, and then, of
course, kissing and so forth., And I don't
know whether that was done as part of the
dance or not or whether it's done in the
prayer rooms or whatever. That's just
what people have told us. So I would say
intimate dancing would involve lots of
touch, lots of direct eye contact, close
proximity.

Q. But as of the time you left in
December 1985, people were dancing and
perhaps just touching hands?

A. Yeah, more touching hands, and that's
as much as I saw. There apparently was
more going on in E-250, the other room
adjacent to the sanctuary where dancing
was done, so forth, than I saw. But in
the services, that's all I saw.
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Q. Do I understand your testimony that
what came between you and the Alskogs was
the doctrine of spiritual connections?

A. Yes.

Q. Is there any reason that you are aware
of why you have not resumed a friendship
with them?

A. On our part, the doctrine is such that
friendship with those who feel like -- who
believe that it's right to establish
relationships with the opposite sex
outside of marriage is just not

. compatible. In other words, we didn't

want -- things were so tainted that, you
know, we could no longer -- Ralph and
Rosemary to us were not the same people
they were before, and the relationship
that we had before just couldn't be the
same because of the doctrine, itself, and
the belief that, you know, the woman tries
to make a connection with the man and vice
versa. We just didn't want any of that.

So it just was incompatible with really
that kind of relationship. A doctrinal
difference, say, one person believes, you
know, in predestination in eternal
security and another person who doesn't.
That's not going to cause any problem with
friendship and so forth. But when one
party believes a doctrine that involves
intimate relationships with people other
than their own spouse, you can't feel
comfortable in a friendship maintaining
the way things were before. It just
wasn't that way anymore,

Q. Can you describe for me your knowledge
of either Sandy or Michael Ehrilich prior
to 1985.

A. Okay. Mike and Sandy had both been
Bible College students of mine. They were
in the church before they were married,
and Mike was an excellent student,
probably one of the top students that I
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ever had, and Sandy was a good student and
so forth, too.

Q. Let me stop you there. I meant more
in terms of your relationship to them.
Were you social friends or what?

"A. Oh, not really, no. We'd see them at

church. We knew who they were. And then
Mike was in the eldership because he was a
Bible College teacher, so I would see him
at the teacher meetings. We would discuss
theological things together and so forth,

but other than that, we didn't spend time
with them outside of the church context.

Q. There did come a time, I understand,
when

you from that time up until his
disfellowshipment about his concerns about
his wife's involvement in the doctrine of
spiritual connections and the practices
thereof?

A. Yes. In December when I left, I
remember talking to him outside the back
door of one of the Bible College buildings
as I was heading home. And he had said
something to me about, again, how wrong he
felt this was and that he had talked to
Sandy. I think he said something about
talking to Ralph and telling him that this
was wrong. And apparently at that time,
Sandy still wasn't hearing, wasn't
sympathetic. But he was very vocal at
that point both to Sandy and apparently to
Ralph, too, that this was wrong, -at least
their relationship was wrong. I don't
know that he spoke out against the
doctrine, per se, but the relationship.

So that's the last I remember while I was
there.

Then afterwards, I don't really remember

much of an interchange until after he was
disfellowshipped.
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Q. You used the phrase that Sandy wasn't
hearing. Can you tell me what you mean by
that?

A. She was not sympathetic to what he was
saying. She was supporting Don's position
and the church's position that spiritual
connections were with God and there was
nothing wrong with the relationship
between she and Ralph, that it was
somethlng that God had been in and that
she wasn't going to give it up, and that
the problem was with Mike and that he had
demons of insecurity and jealousy and so
forth.

Q. Let me ask this: Mike, commencing in
the summer of 1985, at various times,
expressed to you a concern about Sandy's
involvement in the spiritual connection
doctrine and practices.

A. Yes.

Q. Did he tell you what effect, if any,
he perceived that to be having on their
marriage?

A. Yeah. Definitely a negative effect.
He just felt -- I think he expressed to me
that it was very hard to bhe warm with her
and embrace her, knowing that she had been
in the arms of another man. S0 he felt
like it was definitely affecting him in
his ability to express love for her. And,
of course, he admitted that he felt very

jealous and very upset about the situation.

From her standpoint, I really don't know
too much about what she was feeling at

that time, but just from what Mike said,
it was definitely affecting his marriage.

Q. You also said that she expressed some
pretty negative emotions about him, Ralph
Alskog, that is. Can you tell me just
what it was she expressed along those
lines?
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A, Well, in my presence, the fact that he
was prepetrating and supporting this
doctrine, the doctrine was wrong and he
took advantage of her, in effect, using
the spiritual -- the claim that it was
spiritual to take advantage of her, and
she felt like it was -- and whether or not
she was saying that he was worse than
anybody else, I'm not so sure. It's just
that he was the one that she was connected
to.

Q. When did she express, if you can
recall, her feeling that he had taken
advantage of her?

A. I don't know the time frame. It wsa
in the context of everything after -- when
we talked with Mike and Sandy after they
had left. So it wasn't any specific time
that that stands out. 1It's just that that
was the general feeling of the whole
thing, the whole chapel experience and
this whole connection experience, is that
it was a deception based on people using
the spiritual cloak to accomplish their
own goals. In other words, she felt like
it wasn't just spiritual, that there was
more to it than that, and there was more
to it in the mind of some of those at
least who were doing it.

Q. 1I'm going to rephrase the question.
Did Sandy Ehrlich express the idea that
Ralph Alskog had taken advantage of her on
more than one occasion, as best you recall?

A. Yes.

Q. Do you recall how many times she said
that?

A. Not really. I think probably -- I
probably heard something to that effect at
least four or five times.

Q. Other than that comment on thsoe

occasions, did she say anything else to
you or in your presence that you heard to
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indicate that she felt she had been forced
into her relationship with Ralph Alskog,
in other words, that she did not go into
it willingly?

MS. DURHAM: Objection. Calls for a
conclusion from this witness that's beyond
the scope of his knowledge. Calls for
speculation and it's compound.

Q. Do you understand the question?
A. Yeah. Yeah,

Q. I just want to know what she said to
you.

A. Definitely the impression that I had
from her was that she was coerced, not by
some overt force, but by the teaching that
this was spiritual, that this was the way
to a closer relationship with God and that
that was the means by which she was led
into this. That, in other words, it never
would have happened had she not felt like
this was going to get her closer to God.
That's the impression that we had, that it
was ministerial malpractice, that the
position fo authority that Ralph and Don
and others had had in teaching this
doctrine and the respect that they had
from the people made it believeable and
made it something that she did in order to
find a closer relationship with God.

Q. Did she ever say anything more about
what she felt was this coercion that you
just referred to?

A. Not that I recall. As far as details,
I think we all were acknowledging the same
thing, that this doctrine had a powerful
effect not just in Sandy's case, but there
were hundreds of people around us that
were under the power of this thing and
suffering the same thing. 8o it was --

Q. Would it be fair to say that what she
communicated to you -- and correct me if
I'm wrong, but would it be fair to say
that what she was saying was she had
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engaged in that practice or engaged in the
relationship with Ralph willingly, but it
was only because of this doctrine, and had
she not been taught that it was okay, she
wouldn't have done it?

A. Definitely, definitely.

Q. Did she express that to you? I mean,
I'm not sure if what I just said was
putting a couple things together from you
or whether she actually said something
along those lines.

A. Well, I think it's just expressing
disagreement with the doctrine and the
fact that if it weren't for this doctrine,
none of this would have happened. That
was the common theme of all the talk any
of us had about the chapel situation.

Q. But she never said to you or in your
presence that she hadn't wanted to do that
but she felt forced to, is that fair to
say?

Ms. Durham: Asked and answered.

A. I wouldn't say in those words, but
that's certainly the gist of it. She
wouldn't have done it had this doctrine
not been there.

Q. The distinction I'm going to make, and
undoubtedly I'm not making it clearly, is
whether she was telling you, after she had
seen the light, that even when she was
doing this she didn't want to.

A. Oh. During the time that she was -- I
don't get that feeling that she didn't
want to do it while she was doing it. She
felt like she was doing what was right
before God. That's the way any of the
people that I have talked to, that they
wouldn't have done it if they hadn't
convinced themselves that this was right
before God. But many had terrible
struggles with conscience before they got
to that point.
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Q. Before they got to the point of
thinking that this was a move of God?

A. And going ahead and participate in it,
believing that it's the will of God, it's
okay. Many went through great struggles
with conscience, hearing things preached
that were contrary to what their
conscience was telling them. But hearing
it enough and often enough and hearing the
testimonies and so forth and saying, well,
if this is of God, it must be my
conscience that's wrong, and eventually
getting to the point where they went into
it.

Q. Now, what do you mean by saying she
had been devastated once?

A. Because of the doctrine of connections
interfering with her marriage, having some
sort of a relationship with another man,
and then coming to see that she was wrong
and having to admit that she had done
wrong, and now trying to repair the
marriage. That would be what I would call
the devastation. In other words, that
something very, very major happened to
their marriage and upset it, and in order
to salvage it or repair it, it was going
to take some time.

Q. Is there anything more that you would
elaborate on in terms of what you called
the devastation, other than what you'wve
just said?

A. I guess the only other thing is the
feeling that a person has when they find
out they've been deceived, you know, that
they have been made a fool of. I did
something -- I believed something I
shouldn*'t have believed, even 1if it
weren't involving the marriage and so
fForth., But a lot of people go through
that when they come out of groups like
this, is How could I have ever been so
dumb, or How could I have ever fallen for
that.

Q. What do you mean "groups like this"?
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A. Well, I would say groups with powerful
pressure and control. And the term "cult”
is used, but it's got lots of

definitions. But people that have gone
through difficult religious experiences,
where they felt like they had been led
down a path that they have later found was
not the right one, and then feeling like
how could I have ever fallen for it.

Q. Now, with respect to the control
yvyou're talking about, did Sandy Ehrlich
ever express to you or in your presence
anything about what she felt concerning
control exercised by the church or the
elders or any authority figures in the
church over her?

Ms. Durham: Objection. Calls for
speculation. Compound. Vague and
ambiguous.

Ms. Smetka: Please, Counsel, I've given
you a continuing objection on those points.

Q. Go ahead.

A. I would say that the whole issue of
control is a hard one to nail down in so
many words, because I don't think that it
was anything where she was saying, They
told me to do this or they were going to
torture me, or something like that. It
was more the pressure of the teaching and
the fact that to be spiritual and to be in
good standing in the group, this was the
thing that God was leading us to and so
forth. So that's the kind of thing I'm
talking about. Not a specific, You as a
person must do this, but, This is what the
congregation is being taught, this is the
direction that we're going. If you don't
go the direction that we're going, you're
losing out with God, you're going to miss
the Bride of Christ, you're going to miss
the best for you. And for people who want
that, that is a tremendous motivating
force and a tremendous pressure if you're
feeling otherwise. We felt that, even
though I had a clear view in my own mind
of where I wanted to go.
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Q. Well, I'm not quite sure that answered
the question I was asking. What I wanted
to know is that she expressed to you or in
your presence.

A. What she expressed to me in my
presence was along these lines, that we
were all saying that the doctrine was
powerful, it was wrong, it was contrary to
the scripture, and that because the
leadership was leading the people in this
direction and because the people had
difficulties in the leadership, this is
the reason why they were led into it. And
they got themselves into something,
believing it was right and finding out
later it was wrong, and she did express
that.

Q. Did she express anything to you
concerning any control-type issue?

A. Not to me, other than the whole
concept of the teaching.

Q. And that was limited to the teaching
of spiritual connections?

A. Right,

Q. So it's your understand that there was
a time when she was speaking out against
the spiritual connections doctrine?

A. Yes. Yes. I don't know to —- whether
within the church, to people in the
church, but at least when she left, she
was very vocal about the fact that it
wasn't right and she had been deceived.
One thing she said many, many times, and 1
heard her say, I've been deceived, I've
been deceived.

Q. And the deception was the --
A. The doctrine --
Q. -- the doctrine?

A. =-- of spiritual connections and the
relationship that resulted from it.
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Q. But was it your understanding that she
was speaking out prior to the time she was
disfellowshipped?

A. That I don't know. It seems likely
because that would be the reason why she
would be disfellowshipped, is that she was
making waves.

Q. Did you ever talk to Rosemary Alskog,
let's say, from the summer 1985 period
until you left the church at the end of
the year?

A. Yes. We -- one occasion that stands
out. There weren't very many times, but
there was one time that was on their
anniversary, which was in August,

August '85, and it was the night of their
anniversary. I think they had gone to
dinner earlier and then they came to
church. And as soon as the service was
over, Ralph got up and danced with some
other sister; I don't know if it was Sandy
Ehrlich or someone else. But Rosemary
just began to weep. And my wife and I
both were there in the pew and just trying
to comfort her.

We did drive her home that night, so she
went home without her husband. And she
was just sobbing and broken, and we just
tried to comfort her, but there wasn't
much that we could do to comfort her. ¥You
couldn't tell her, Well, you're going to
get your husband back, this is all going
to go away, because it wasn't going away.
I felt very helpless because here she was
breaking up and there wasn't anything that
I could do to assure her that things were
going to be all right. We did always tell
her that we would be there for her, and my
wife affirmed that later on, too, on the
phone with her. I think she talked to her
once subsequent to that, but I think
that's the last time I can recall every
talking to Rosemary.

Q. Could you explain to me your
understanding of how the doctrine of
spiritual connections was introduced into
the church,.
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A. Well, I would say it was gradual, at
least as far as what we saw. Don started
talking about spiritual unions or
spiritual connections; he used both

terms. First I can remember him using
that terminology was probably back around
March of '85, in that time frame. The
dancing had already begun to some extent.
And he began to start just talking in some
sermons -- now, thee was a whole series
that started, I don't know when the first
one was something like between March and
May, somewhere in the spring of '85, he
started spiritual and soulical
relationships - - SO UL I CA L -- and
this was the beginning of a series of
sermons that numbered up into the 9%0's, or
something like that, by the time it was
done. And he had never preached that many
sermons on one subject. This was
completely unprecedented.

Q. As many as 90 services on spiritual --

A. Yeah. When we left, the number was up
to 30 or something. And pecople have told
us it's gone on. You'll have to check
with somebody to see what the number
finally -- or if it's still going on, I
don't know. But the content of the
messages was pretty much the same, but
there was a development of it.

Some people that have come out since said
that part of the reason they came out is
that they saw there was a change in what
was taught at the beginning and what was
taught later. The basic concept that you
could have -- that God wanted to bring his
people together, he wanted to unify them,
and that in the process of this, that
there were special relationships that
would develop between Christians that were
purely spiritual, that might involve a man
with another man's spouse, that type of
thing. And that was the basic core of it.

How that was expressed, what kind of
expressions, is the thing that began to
change. And more and more freedom was
given to express that love. At first it
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was mainly through the dancing, just being
in proximity with one another. 1In fact,
at first he counseled people not to spend
time outside of church services or outside
of the actual dancing context in this,
that that would be wrong. And then over a
period of time, that definitely changed to
where he was teaching that you needed to
spend time outside of the church services
and so forth.

But there were certain quidelines that
were being given, and those guidelines
tended to get looser and looser as time
went on, 8o, in other words, at first
there was no touching, no kissing, that
type of thing. And then later on, after
we left, they were talking that way. I
don't k now if anything was ever said
officially from the pulpit, it's okay to
kiss or whatever, but I know that many
that have come out since that time have
told us that they engaged in that
frequently. So -- shall I continue?
Anyway, that was the development of it.

About the time that I began to be very
concerned was probably June of '85. I had
some reservations before that time. I can
remember expressing some concern to my
wife, but I didn't think that it would go
very far. I felt like it would correct
itself, because certainly the pastor is
not going to allow people to start getting
involved in romantic relationships.

Q. On that issue, I believe it was
Catherine Kitchell -- and you can correct
me if I mischaracterize what she testified
to -- indicated at one time that Don had
explained to the congregation that during
spiritual connections, things would happen
and your body would respond, but don't
worry about it, ignore it, because it's a
spiritual thing.

A. Uh-huh.

Q. Do you recall Don's sermons?
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A. I recall hearing that from the pulpit
even before we left, but it was -- it
wasn't anything specific said at the time
that we left as to what those reactions
would be, but I think everybody knew,.
Later on, again, after we left, we heard
feedback from people that much more was
being said along those lines. But that
is, again, only the things that we've
heard from people that have left. And at
the time that we left, though, I do
remember hearing him say those things.

Q. Were spiritual connections encouraged
by the church?

A, Definitely.

Mr. Rohan: Objection. Vague and
ambiguous.

A. I would say absolutely. We felt
tremendous pressure. There was one
notable sermon in July of '85 that I was
at that was a strong, strong plea to
release your spouse to the spiritual
connections because, if you didn't, you
were holding back -- not only holding back
God from yourself but you were holding
back your spouse from receiving what God
wanted for them. And there was a prayer
for that, where people would kneel down
and pray and have other people pray for
them so that the demons of jealousy and
insecurity would leave so that you would
release your spouse to having a
relationship with someone else.

Q. Do you know what happened, if
anything, to people who refused to have
spiritual connections or refused to --
well, I'1ll leave 1t at that.

A. Okay. I don't know. Again, I refused
to, and I ended up out. But I made the
decision to leave. In other words, most
people who could not go along with this
did not feel comfortable staying there, so
many left.
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But the complicating factor is that many
of those people -- the probability of both
husband and wife feeling the same way
about it was relatively small. One or the
other or both were accept -- would
normally be accepting that. And at least
a great number of them when we had one
staying in and one objecting to it, often
the one who objected to it stayed in for
the sake of not losing their spouse. So
many of them did not participate in it and
were just staying there and hoping that
their spouse would eventually see it. So
for that element, I think a lot of people
suffered in that respect, that they were
enduring things that they couldn't go
along with, but they felt stuck because
their spouse was. Others who didn't go
along with it or refused to participate,
if they were free, they just -- they left.

Q. Perhaps you were speaking of -- are
you aware of what counsel people were
given via counselors regarding spiritual
connections or problems that they were
experiencing?

A. Well, the general -- the general thing
we've heard from many, many people, and
what we did hear from the pulpit, too, is
that God is first, and your relationship
with God is first. And if your spouse
can't receive this, you've got to do what
God has called you to do. You can't break
up the connection because your spouse is
having trouble. The spouse needs to go
for deliverance, deliverance prayer, and
get rid of demons of insecurities,
legalism and so forth. And that's the
general thing we've heard from people who
have left, is that that's the kinds of
counsel they were getting, in general.
Now, there's lots more detailed things
that I don't even remember, but that's the
gist of it.

Q. Okay. Catherine Kitchell and Dee
Chabot both testified that George Alberts
was not allowed to counsel connections for
people having problems with connections.

36

L



266:18 - 268:25

51683N

A, Uh-huh.
Q. Were you aware of this?

A, I'm trying to say -- was I aware of it
before we left? I think I do remember,
before I left, I was thinking of it more
in terms of what -- rather than George,
but it may have applied to him, too, but
Don did make the statement that he did not
want those who had not experienced this
counseling those who had. Those of us in
the eldership who had not had spiritual
connections were not to be counseling
people who had. So that may have included
George. There may have been more said on
that after we left, a little more official
in nature on that.

Q. You testified earlier, I believe you
just mentioned it again, that you talked
with hundreds of individuals about their
problems with spiritual connections.

A. Uh-huh.

Q. Now, when you say problems, by
problems, do you mean their theological
differences of opinion with the doctrine,
or specific problems which were
manifesting in these individuals as a
result of the doctrine, or both?

A. It was both. It was both. Many times
they would ask me, having gone through it
-- and in some cases they were out and
maybe they were out with their spouse and
everything was okay as far as their
marriage 1s concerned, but they wanted
verification on what went on. So in those
cases, it was more of a theological
discussion. In other cases, it was trying
to help them go on, now that they've lost
their spouse and they've been devastated
by it. So it did involve both.

Q. B850 yvou talked to a number of
individuals that lost their spouse as a
result of spiritual connections?

A. Uh-huh.
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Mr. Rohan: Objection. Calls for
speculation.

Q. Can you estimate how many people —-
Mr. Rohan: Same objection.

Q. -—- expressed that to you?

Mr. Rohan: Same objection.

A. ©Oh, it's hard to estimate. It was —-
as far as the latter category, the number
-- I say hundreds because over a period of
years in different fellowships and lots of
phone calls and so forth, I would say that
that's a fair number. But as far as the
breakdown --

A. I'm talking now specifically of people

A. Who have lost their spouses.

Q. -- who had marital difficulties as a
result of this, who expressed this to you.

Mr. Rohan: Same objection.
I hate to put down a number on it.

More than ten?

A,
Q.
A. Oh, T would say more than ten,
Q. More than 207

A. That's real tough. Probably, safely,
more than 20.

Q. Did you testify earlier that Don
Barnett was aware of the problems between
the Ehrlich's regarding Sandy's connection
with Ralph?

A, Oh, I'm sure he was definitely aware
of Mike Ehrlich's reservations about the
doctrine of connections, so he must have
been aware of the situation with Sandy.

But I think his concern was more that he
might -- that Mike might resign from the
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Bible College because of his
disagreement. At least at the time before
we left, that was the context of it.

Q. You testified a little while ago that
Sandy Ehrlich had said to you that 1if it
weren't for the doctrine of spiritual
connections, none of this would have
happened. And you continued to say that
this was a common theme of all, and I
believe we got cut off, and I'm not sure 1
ever heard the end of your answer. Can
you explain what you meant by a common
theme of all?

A. Well, in talking with many people that
had been hurt by this, whether their
spouses left them or whether they stayed
intact but suffered a lot of things
because of the hurt that they had incurred
in the marriage because of one spouse or
another or both becoming involved to one
degree or another with someone else, that
was very, very common. I mean, that was
the central topic of conversation. Apart
from dealing with the theology, the first
thing with most people was, How could this
have happened, and it's ruined my life,
and where do we go from here. 1In other
words, people were commonly acknowledging
that the doctrine of spiritual connection
was the reason and the cause behind the
break-up of their family. And that's not
to say that people didn't accept
responsibility for having believed it.
Part of the problem for many people was,
How did I swallow it, how did I accept it.

Q. In the same vein, regarding the
spiritual connection, what was the
Biblical references that were given to the
congregation to support that?

A. the main focus for that was the
passage in Peter that talks about there is
fervent love, and the Greek word for
fervent is boiling. 8o a lot of emphasis
was laid upon that passage. I don't
remember the exact reference; I'm sure we
could look it up. But that reference was
used to say that the -- that God wants his
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people to have this boiling -- it's
fervent, it's intense, and that we haven't
been experiencing that yet. And then from
that, any scripture that talked about love
between the brethren was read with the
word "love® defined as this connection
experience.

So, in other words, the way I perceived
that was happening, they were using
scripture, but they were using scripture
with the word "love" defined by this
experience that they've had. And so as
you read the scriptures, it sounded quite
a bit different than it did before,
because you redefined the word "love." So
that would be the major thrust of Biblical
examples.

Over and above that, there was a lot of
preaching about God doing new things,
Prophet Isaiah and so forth, talking about
God doing new things. So there was a lot
of preaching, saying God is going to do
new things that he's never done before,
and he may do¢ unusual things and people
might be stumbled by it, and this is one
of those things.

So there was no assertion, at least while
I was there, that the Bible clearly
teaches this, that this is something that
apostles did and so forth. But this is
something where now that we're in the last
times, God is taking us to a further step,
and that it's -- I heard kind of both
messages. At times they would try to look
for scriptural support for it along those
lines that I just mentioned, and at other
times there were statements to the effect
that the Bible doesn't tell us everything,
that there are a lot of things that God
does that are not written in the
scriptures, and we have to be open to the
spirit and let the spirit rule us, and not
become legalistic and slavish to just what
the Bible says.

That's very much out of character with

everything that Don had taught for the
many, many years up to that time. Many
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times he taught in the past that we don't
go by experience. We go by the Word of
God. Experiences must be judged by the
Word and not vice versa. And that was one
of the dramatic reverse values that I
observed when this doctrine came along
from what Don was teaching and many others
were going along with.

Q. Well, previously when we talked about
spiritual connections, we talked about
things that go beyond kissing. You talked
about people being in love or that if it
went to far, they could fall in love. I
don't know exactly how far these things
went, but if they did go as far as your
definition of adultery, how does that
reconcile with the doctrine of spiritual
connections of the church?

Mr. Rohan: Objection. Legal conclusion.
Lacks foundation.

A. The only thing I can say, there was
never a teaching that it shouldn't go that
far, that you should not go that far, that
if you did, you were sinning. But my
perception was that the magnitude and
seriousness of the sin of adultery was
greatly reduced. In other words, it was
never condoned, it was never encouraged,
but if a person fell into adultery, in
dealing with that person, a person could
argue that we had a powerful spiritual
connection that we just couldn't control
ourselves, and we fell into adultery.
Basically, they were told, Don‘'t do it
again, and that sometimes that can happen
if you don't, you know, keep the reins on
it, that type of thing. So it was never
condoned, but the seriousness of the sin
was minimized, in my opinion.

Q. Do you have an opinion regarding the
value the church had for the doctrine of
spiritual connections over the family or
marriage?

A. Uh-huh.

Mr. Rohan: Same objections, plus compound.
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Q. What is your opinion?
Mr. Rochan: Same objections.

A, Based on teaching that we heard from
the pulpit and much of what we heard
afterwards, because the spiritual
connections was of God, was a teaching
that God was calling his people to, God
always takes precedence over everything
else in your 1life, and that includes the
family. So it was not saying throw your
family away and follow the spiritual
connections. But if push came to shove
and there was a contradiction between the
two or they were irreconcilable, the thing
that held precedence was the connections
and their relationship with God, in their

view. 8o I think that was the bottom line,.

There was a lot of concern, that we heard
later, because of so0 many divorces and so
forth, that they were bringing in tapes on
marriage and helping the marriage and
strengthening the marriage and so forth,
because they were concerned about the
effect on the family. And that was a more
recent development over the last couple of
years. And, in my opinion, the two are
irreconcilable. You can do all the
teaching on marriage you want, but as long
as you have the doctrine of spiritual

connections, you're going to have problems.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. B88-2-00947-9

o
MOTION TO SEVER COVERAGE
DETERMINATIONS WITH
RESPECT TO JACK McDONALD
FROM DETERMINATIONS WITH
RESPECT TO THE CHURCH
ENTITY '

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husbhand and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

LED
N COUNTY CLERK'S OFFICE

befendants.

L N T L N P N i W W I P W )

1. Relief Sought, Defendants move this sever

coverage determinations under American Casualty “Company of
Reading Pennsylvania policy number IP502144020 with respect to
the Community Chapel & Bible Training Center of Burien from those
with respect to Jack McDonald. |

2. Grounds.
Jack McDonald has filed for relief in Bankruptecy court

and the continuation of proceedings against him are stayed. The
American Casualty policy provides that it 1is separate with
respect to each insured. Therefore severance with respect to the
separate coverage of the church is proper. It is also necessary

to avoid delay which would cause prejudice to defendants herein.

3. Evidence.
The AFFIDAVIT OF BRUCE WINCHELL filed herein on March 30,

1988; the affidavit of 7Tim Donaldson annexed hereto; and the

MOTION TO
SEVER: 1
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DECLARATION OF ROBERT J. ROHAN IN OPPOSITION TO AMERICAN
CASUALTY'S MOTION FOR DELAY OF TRIAL DATE.
4. Authority.

Defendants motion 1is made pursuant to CR 42 and RCW
7.24.050.
5. B Order A proposed form of order 1is attached
hereto.

DATED this ééjfﬁay of March, 1989
EVANS CRAVEN & LACKIE, P.S.

By /Ubhw/ FYj:%rLLgJ/pﬁmaf'
TIM DONALDSON
Attorneys for Barnetts

STATE OF WASHINGTON )
) 55. Affidavit of Tim Donaldson

County of King )

Tim Donaldson being first duly sworn upon oath and having
personal knowledge of the following facts deposes and says:

I am at least twenty-one (21) years of age, and I am
competent to make this statement;

I am an attorney for Don and Barbara Barnett in the above-
entitled cause of action;

On March 15, 1989 my office received notice that Jack
McDonald had filed bankruptcy and that the continuation of
proceedings against him are stayed;

In my professional opinion it is not necessary to continue
proceedings against Jack McDonald to determine coverage available
to the Community Chapel and Bible Training Center.

Pursuant to the terms of the American Casualty policy which
is attached to the AFFIDAVIT OF BRUCE WINCHELL filed herein on
March 30, 1988 coverage for the church and coverage for McDonald

MOTION TO
SEVER: 2 |
4857\MTS Eoant, Cravend Lockio B

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE. WASHINGTON 98104

(206) 386-5555
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are separate;
In my professional opinion, severance is necessary to avoid

delay caused by the automatic stay of proceedings against
McDonald.

Further affiant saith naught.\\v__#,)
DW P N

/WA—/
TIM DONALDSON

State of Washington
County of { L {2’
Signed and sworn to before me on

IApidn Le , 1959 by Tim

Donaldson.

Yyiedn Bastaw

o NOTARY PUBLIC
My commission expires Oﬂ_{_(lﬁ‘?o

MOTION TO
SEVER: 3 ' o
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LAWYERS

SUITE 3100 COLUMBIA CENTER. 701 - 5th AVENUE
SEATTLE. WASHINGTON 98104
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PROPOSED

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
ORDER SEVERING COVERAGE
DETERMINATIONS WITH
RESPECT TO JACK McDONALD
FROM DETERMINATIONS WITH
RESPECT TO THE CHURCH
ENTITY

VS.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
EIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

B A S N S T e S N e S N R R

I. HEARING
1.1 Date. March 17, 1989,
1.2 Purpose, To consider MOTION TO SEVER COVERAGE
DETERMINATIONS WITH RESPECT TO JACK McDONALD FROM DETERMINATION
WITH RESPECT TO THE CHURCH ENTITY. _
1.3 Appearances. Defendants Barnett appeared through their
attorneys Evans, Craven & Lackie, P.S5. by Tim Donaldson.
Defendant Community Chapel and Bible Training Center appeared
through its attorney John Glassman. Defendants Gabrielson

appeared through their attorneys Rush, Hannula and Harkins by

Daniel Hannula. Plaintiff appeared through its attorneys Lane,
Powell, Moss & Miller by Bruce Winchell.
1.4 Evidence. The AFFIDAVIT OF BRUCE WINCHELL filed herein

on March 30, 1988; the affidavit of Tim Donaldson annexed to
MOTION TO SEVER COVERAGE DETERMINATIONS WITH RESPECT TO JACK

SEVERANCE ORDER: 1
4857\0RS

$/237288%3 B82386
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McDONALD FROM DETERMINATION WITH RESPECT TO THE CHURCH ENTITY;
and the DECLARATION OF ROBERT J. ROHAN IN OPPOSITION TO AMERICAN
CASUALTY'S MOTION FOR DELAY OF TRIAL DATE.
1.5 Authorities Considered, CR 42 and RCW 7.24.050.
ITI. ORDER

After hearing the arguments of counsel and otherwise being
fully advised in the premises, it is declared and ordered:
2.1 Defendants motion to sever is granted. -
2.2 Claims with respect to coverage for the Community Chapel and
Bible Training Center under American Casualty Company of Reading
Pennsylvania policy number IP502144020 are severed from claims
with respect to coverage for Jack McDonald under American
Casualty Company of Reading Pennsylvania policy number
IP502144020,

DATED this ___ day of March, 1989

JUDGE ARNOLD
Presented by:
EVANS CRAVEN & LACKIE, P.S.

By
TIM DONALDSON
Attorneys for Barnetts

SEVERANCE ORDER: 2
4857\0ORS
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BY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

AMERICAN CASUALTY COMPANY OF

READING PENNSYLVANIA, a

Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9

AMENDED NOTICE OF DEPOSITION
(Scott Hartley)

V.

)

)

)

)
)
)

)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife;)
DONALD LEE BARNETT and )
BARBARA BARNETT, husband and )
wife; COMMUNITY CHAPEL and )
BIBLE TRAINING CENTER, a )
Washington corporation; JACK )
McDONALD and "JANE DOE" )
McDONALD, husband and wife, )
)

)

)

Defendants.

TO: All Parties
AND TO: Their Attorneys of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the
testimony of Scott Hartley will be taken upon Oral Examination
at the instance and reguest of the plaintiff in the

above-entitled action, before a Notary Public, at Schweppe,

AMENDED NOTICE OF DEPOSITION - 1

0650BAW
LANE POWELL MOSS & MILLER
0 R | G | N AL 3800 RAINIER BANK TOWER
1301 FIFTH AVENUE

SEATTLE, WASHINGTON 98101-2647
(206) 223-T000




© o =1 O e W N =

[ o I o TR o TR - T o T o B o N S N R i e o e )
= 7 < 2 T Y~ ot T . I == T T~ I + « B ' - SR+ ¢ IR NN+ S o T S

®

Krug & Tausend, 800 Waterfront Place, 1011 Western Avenue,

Seattle, Washington on Friday the 31st day of March, 1989,

commencing at the hour of 9:30 a.m. to be subject to

continuance or adjournment from time to time or place to place

until completed, and to be taken on the ground and for the

reason the said witness will give evidence material to the

establishment of the plaintiff’s case.

DATED this _/J7w day of March, 1989.

AMENDED NOTICE OF DEPOSITION - 2
0650BAW

LANE POWELL MOSS & MILLER

w0V D Zoeer L Bol)

Bruce Winchell -
Attorneys for Plaintiffs

LANE POWELL MOSS & MILLER
380C RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
(206) 223-T000




~2 (o)) wm > W o

o D

18
19
20
21
22
23

25
26

@

FILED

IN CounTY cremics OFFICE

A MR 15 1989 ru.
PSS Oy ErGION
By, DERUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

> MAR 15 1900

IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY CO. of
READING, PENNSYLVANTA,
Plaintiff, NO. 88-2-00947-9

VS.

TRA & CAROL GABRIELSON,
DONALD LEE BARNETT & BARBARA
BARNETT, COMMUNITY CHAPEL &
BIBLE TRAINING CENTER, JACK &
"JANE DOE" McDONALD, et, al.,

NOTICERE: RULE 342

Defendants.

Sy g’ Yl gt “mat St et gl Vet et et et et “esf

NOTICE IS HEREBY GIVEN that _ JACK L. MCDONALD and SHIRLEY ANN MCDONALD

has/have filed a Petition for voluntary Bankruptcy under Section 301 or 302 of the
Bankruptcy Act in the US. Bankruptcy Court for the Western District of Washington, at
Tacoma, under cause number _89-30907T on _March 13, 1989

11 USC § 362 states as follows: §362 Automatic Stay.

.

(a)... a petition filed under §301, 302 or 303 of this title operates as a
stay, applicable to all entities, of--- )C
(1) the commencement or continuation, including the issuance or
employment of process, of a judicial, administrative, or other
proceeding against the debtor that was or could have been
commenced before the commencement of the case under this
title, or to recover a claim against the debtor that arose before the
commencement of the case under this title;

(2) the enforcement, against the debtor or against property of the
estate, or 3 judgment obtained before the commencement of the

case under this title; BRYAN CHUSHCOFF
J‘\{My al .ﬁw
S PACIFIC AVENUE
TACOMA, WASHINGTON 08-108

(206} 473-5400

Notice Re: Rule 352 - Page |
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(3) any act to obtain possession of property of the estate or of
property from the estate;

(4) any act to create, perfect, or enforce any lien against property of
the estate;

(3) any act to create, perfect, or enforce against property of the
debtor any lien to the extent that such lien secures a claim that
arose before the commencement of the case under this title;

(6) any act to collect, assess, or recover a claim against the debtor
that arose before the commencement of the case under this title;

(7) the setoff of any debt owing to the debtor that arose before the
commencement of the case under this title against any claim
against the debtor; . ..

DATED. March 13, 1989

&(LCLL&&*

BRYAN SCHOFF
Attorney for Debtor(s)

BRYAN CHUSHCOFF
%ﬂmy (zﬂ'..é(a

6311 PACIFIC AVENUE
TACOMA., WASHINGTON 28408

(206) 473-5400

Notice Re: Rule 362 - Page 2
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SUPERIOR COURT FOR THE STATE OF WASHINGTON
COUNTY OF PIERCE
AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a ) NC. 88-2-00947-9
Pennsylvania corporation, }
} NOTICE OF APPEARANCE
Plaintiff, )
)
V. )
)
TRA GABRIELSON and CAROL ) -
GABRIELSON, husband and wife; ) o F fﬂﬁ;monvv
DONALD LEE BARNETT and BARBARA ) 'R CCUNTY S OFFLE
BARNETT, husband and wife; ) b
COMMUNITY CHAPEL & BIBLE ) MAR 01 1989
TRAINING CENTER, a Washington ) por g 1o ekl
corporation, ) Hﬁkﬁ@fﬁm"§ﬁﬁr
) La 1 W
Defendants. ) ///
TO: Plaintiff and their counsel;
AND TO: Defendants Gabrielson and Barnett and their counsel

PLEASE TAKE NOTICE that the appearance of Community Chapel
& Bible Training Center is hereby entered in the above-entitled
cause through the undersigned attorneys. All fufther papers and
pleadings herein, except original process, should be served upon
the undersigned attorneys at the address below stated. |
DATED this ;&tday of February, 1989.

SCHWEPPE, KRUG & TAUSEND, P.S.

N A

RdBERT J. ROHAY

Attorneys for‘Defendants
Community Chapel & Bible
Training Center

0147-004\2022789.RIR

SCHWEPPE, KRUG & TAUSEND, P.S.
NOTICE OF APPEARANCE - 1 800 WATERFRONT PLACE |
1011 WESTERN AVENUE

SEATTLE, WASHINGTON 88104
(206) 223-16C00

hl"!
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ORIGINAL

FILED
N COUNTY CLERK'S OFFICE

(AR 98 1788 eo.

Al ; P
TN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OFAETERGE pantals
m a

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
OBJECTION TO CONTINUANCE
OF DEFENDANTS JOINT
MOTION FOR SUMMARY
JUDGMENT

ve.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

L o N R N . T N I W L W S N )

Defendants Barnett respectfully object to continuance of

defendants joint motion for summary judgment.
I. BASIS

1.1 Evidence. The DECLARATION OF ROBERT J. ROHAN IN QPPOSITION
TO AMERICAN CASUALTY'S MOTION FOR DELAY OF TRIAL DATE, the NOTICE
OF RELIEF FROM AUTOMATIC STAY, the affidavit of Tim Donaldson
annexed to DEFENDANTS JOINT MOTION RE: COVERAGE FOR CHURCH
ENTITY, the AFFIDAVIT OF TIM DONALDSON IN SUPPORT OF MOTION TO
REVISE SUMMARY JUDGMENT ORDERS, the affidavit of Tim Donaldson
annexed hereto, and the records and files herein specifically

including plaintiff’s amended complaint filed herein on March 25,

OBJECTICON TO
CONTINUANCE: 1

4857\OBJECT Erand, Gravend Soctie. o2A
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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1.2 Autheority. CR 56 (f), Authorities contained in BARNETT
SUPPLEMENTAL OPPOSITION BRIEF TO SUMMARY JUDGMENT RE: BODILY
INJURY, authorities contained in BARNETT REPLY BRIEF FOR SUMMARY
JUDGMENT, and authorities contained herein.

IT. LAW & ARGUMENT

The only remaining central issue in this declaratory action
with respect to coverage is whether there was an occurrence.

The continuance of a summary judgment motion is proper only
when the party opposing the motion presents reasons why it cannot
obtain affidavits essential to jﬁstify. its opposition to the
motion. CR 56 (f). Affidavits presented to the court for any
reason-pursﬁaht to CR 56 must be made in good faith. CR 56 {(g}.
Upon consideration, the court may make‘such'order as 1is just.
CR 56 (f).

1. Facts sought are not essential

The motion for a continuance is based upon the premise that
further discovery is necessary with respect to general activity
and knowledge in the church. They urge that sexual relationships
were frequent in the church in a general sense. This does not

raise relevant unresolved factual issues. General activity and

knowledge is irrelevant.

OBJECTION TO
CONTINUANCE: 2

4857\OBJECT Erand, Gravend Lok FA
LAWYERS

SUITE 3100 COLUMBIA CENTER. 701 - 5th AYENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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In Dillard v. Employees’ Retirement, 93 Wn.2d 677, 681, 611
P.24d 1231 (1%880), the Washington Employees’ Retirement Board

denied an application for disability arising from an on the job
injury at Western State Hospital after inquiring into whether
such injuries were “...'routine in the twisted world of the

mental hospital...’'" Dillard v. Employees’ Retirement, 93 Wn.24

677, 681, 611 P.2d4d 1231 {(1980). The Supreme Court disagreed with
the decision of the Board finding that the inquiry was irrelevant
to whether a particular claim arcse from an accident, writing:
Here, any staff member knows of the
possibility of being assailed on Ward M. The
actual assault, however, may come
unexpectedly and the result may be highly
undesirable. We believe an incident
occurring under such circumstances is, in
common parlance, an accident.

In the present case, American Casualty asks this court to
ingquire into the general atmosphere at the Burien church created.
It hopes this court will make the same mistake that the Board
made in Dillard and inquire into whether affairs were "routine in
the twisted world of the Community Chapel and Bible Training
Center." Such inquiry is irrelevant and fails to raise an issue

of material fact with respect to whether the relationship between

Jack McDonald and Carol Gabrielson was an occurrence from the

standpoint of the Burien church.

OBJECTION TO
CONTINUANCE: 3

4857\OBJECT Grared, Craverd Loctie PA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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American Casualty has failed to show that it has been unable
to obtain affidavits, and it has failed to demonstrate reasons
why additional discovery is necessary to determine whether anyone
knew of the McDonald/Gabrielson affair. At law, this is the only
essential issue, and it is not in dispute. No one at Burien Knew
of the McDonald/Gabrielson affair. There 1is no need for a
continuance to allow inquiry into irrelevant areas.

2. Lack of Reasons why Affidavits were Unavailable

Over 2 1/2 years ago, a claim was made arising out of the
Gabrielson action. With respect to coverage for the church
entity, good faith required reasonable investigation and an
explanation with respect to the facts or applicable law upon
which coverage was disputed. WAC 284-30-330.

In Transamerica Ins, v, Chubb & Son, 16 Wn.App. 247, 252-
253, 554 P.2d 1080 (Div. One, 1976), the court held that a period
of approximately two months was "... ample time to make further
discovery or, at the very least, prepare and file affidavits
giving some reasonable support to the motion..." id at 253.

American Casualty now claims that it needs additional time
to gather factual information. This assertion is contrary to
fulfillment of its duty to timely investigate, and continuance
for their failure to fulfil its obligations is therefore

OBJECTION TO
CONTINUANCE: 4

4857\OBJECT Erand. Gravend Lockie PA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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improper.
3. Lack of Good Faith.

American Casualty has filed two declaratory actions. It has
brought the action herein, and it has brought the action in King
County cause number 88-2-04615-8. It asks for no less than a six
month continuance of the motion in this case. At the same time,
it has moved £for an immediate trial in King County. The
declaratory action has been consolidated with other actions in
King County for which trial is presently set to begin on May 15,
1989. American Casualty has brought a motion in that case to
have a trial date set which immediately follows the trials of the
actions to which it is consolidated.

RCW 7.24.190 provides that the court has the power to stay

other proceedings to protect and preserve the rights of persons

who are parties to a declaratory action. The intent of this
statute is clear. Declaratory actions are designed to determine
the rights of parties under contracts, etc. They are not

intended to allow procedural manipulation designed to prejudice

the rights of the parties.
This 1is exactly the manipulation attempted herein.
Previously, this court has made three declarations upon the

interpretation of the American Casualty policy. Each of these

OBJECTION TO
CONTINUANCE: 5

4857\0OBJECT Soand, Cravernd Lok LA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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rulings is adverse to the insurer’s position. Previously,
American Casualty Company has attempted to simultaneously
litigate identical issues in this court and in King County. On
January 6, 1989 motions were heard both in this court and in King
County upon the interpretation of the term "bodily injury"
contained within the policy.

American Casualty now asks this court to delay in making any
final determinations upon issues in this action for six months
while it asks the court in King County for trial upon these same
issues as soon as possible. Evidently, it asserts that it is
ready on the facts in King County, but it somehow lacks these
same facts in Pierce Couhty. |

Defendants Barnett do not presently ask this court to stay
the proceedings in King County to avoid the attempted re-
litigation of legal issues. However, they do reguest that this
court take note of thig real and immediate possibility should a
continuance be granted. The defendants herein have litigated
coverage issues. They should not be forced to re-litigate these
same issues as a result of procedural manuevers.

4. Delay Unjust.
| A continuance would cause undue prejudice to the parties
herein who are seeking to obtain coverage. A judgment has been

QBJECTION TO
CONTINUANCE: 6

4857\ OBJECT Eoand, Cravend Lokie TS
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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entered against the Community Chapel and Bible Training Center.
This judgment has been .appealed. However, execution upon the
judgment may continue in the absenéesof a supersedeas bond. RAP
7.2 and RAP 8.1. American Casualty Company has refused to post
this bond, and the church is unable to otherwise obtain such
bond. In the absence of an immediate determination of coverage,
church assets may be executed upon causing irreparable damage.
III. CONCLUSION

American Casualty fails to present Jjustification for a
continuance. It does not demonstrate that it seeks essential
facts to oppose the motion. It does not demonstrate reasons why
it could not previously obtain these affidavits. It does not
show Jjust reason for delay. In short, it demonstrates only the
desire to gain procedural advantage through'selective delay of
proceedings. For these reasons, the Barnetts respectfully
request that this court deny the motion to continue and set the
next available date for hearing upon the merits of the joint
motion for summary judgment.

DATED this /éﬂ’a‘«j of March, 1989.

EVANS CRAVEN & LACKIE, P.S.

By \77_;;:/“/ gl:;z’bﬂfu/“-—" :

TIM DONALDSON
Attorneys for Barnetts

OBJECTION TO
CONTINUANCE: 7

4857\ OBJECT ) Goarnd, Cravend Lok FcS
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENLIE
SEATTLE, WASHINGTON 98104

{206) 386-5555

BN = 1= L S o 2 3 s s 2% P



O W N OO kW N =

W W W NN RN N RN NN N RN 2 e -

STATE OF WASHINGTON )
) ss. Affidavit of Tim Donaldson
County of King )

Tim Donaldson being first duly sworn upon oath and having
personal knowledge of the following facts deposes and says:

I am at least twenty-one (21) years of age, and I am
competent to make this statement;

I am an attorney for Don and Barbara Barnett in the above-
entitled cause of action;

I am also the attorney for Don and Barbara Barnett in a
declaratory action brought by American Casualty Company in King
County Superior Court, cause number 86-2-04615-8;

American Casualty Company raises the same issues with
respect to interpretation of the policy it issued to the
Community Chapel and Bible Training Center in each action;

On January 6, 1989, I personally attended and argued against
motions brought by American Casualty Company in both procgedings
upon the coverage for emotional distress damages under the
policy;

Attached hereto as an exhibit is a true and correct copy of
a motion for trial date in the King County action which was
brought by American Casualty Company;

OBJECTION TO
CONTINUANCE: 8

4857\0BJECT ‘ Erand. Gravernd Locke. FoA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE. WASHINGTON 98104

{206) 386-5555
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This motion for a trial date is scheduled for hearing on

March 17, 1989;

Further affiant saith naught. \:f,,//
/QAAM/ ([:%flm4ybm,\#/

TIM DONALDSON

State 'of Washington

County of
Signed and sworn to before me on

Bﬁﬂ@kl%al_(a__, 1909 by Tim
i Badgw)

T NOTARY PUBLIC
: My commission expires (ﬂ‘_@ﬁﬁo

OBJECTION TO
CONTINUANCE: 9

4857\OBJECT | Goans. Cravend Locke. PA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sth AVENUE
SEATTLE, WASHINGTON 93104

(206) 386-5555

L= - TS L P
SOOIy

D
-y

e — -



[R]

it 8]

O o =~ O

¥
(Wl

" DONALD LEE BARNETT,

COPY RECEINED
FZ3 ¢ L 1803

FEVARS. CRAVEK & LACKIE, P.S.

CIVIL TRACK ONE
THE HONORABLE JOHN RILEY

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff,
V.
KATHY LEE BUTLER, et al,

Defendants.

KATHY LEE BUTLER, et al.,

Plaintiffs,

V.

et al.,

Defendants.

SANDY ERLICH, et al.,

Plaintiffs,

V.

RALPH ALSKOG, et zl.,

Defendants.

T N Mt et St i e M o Mt i Mt e M St e T i o o e e Ve ot S Tt St Tt b " et e ot e

e

MOTION FOR TRIAL DATE - 1
0526BAW

-

CAUSE No. 88-2-04615-8
CONSOLIDATED TRACK ONE
CAUSE NO. 86-2-18176-8

MOTION FOR TRIAL DATE

CAUSE NO. 86-2-18176-8

CAUSE NO. 86-2-18429-5

LANE POWELL MOSS & MILLER
3400 R AN S BARNK TOWER
SEATTLE, WASHINGTON Q01012647
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MAUREEN PANGBORNE JORGENSON,
CAUSE NO. B6-2-26360-8

Plaintiff,

V.

COMMUNITY CHAPEL AND BIBLE
TRAINING CENTER, et al.,

Defendants.

I.

RELIEF REQUESTED

An order setting trial of coverage issues relating to each
underlying action for trial immediately following the
underlying action to the same jury which heard that case.

IT.

STATEMENT QOF FACTS

As the Court knows, it has proposed that the claims

asserted by Maureen Jorgensen, the Erlich plaintiffs, and the

"Butler plaintiffs, be set for trial in May and June, 1989. The

Court has previously consolidated for purposes of discovery
related coverage actions brought by American Casualty and St.
Paul Fire & Marine. American Casualty is presently defending
the underlying actions under a reservation of rights.

With the exception of the Jorgensen claim, most of the
claims asserted against Community Chapel and its employees
involve approximately a dozen causes of action. Damages are

sought for a variety of harms which are claimed to have

MOTION FOR TRIAL DATE - 2
0526BAW
LANE POWELL MOSS & LILLER
ABOD RAINIER BANK TOWER
SEATILE., WASHINGTON 981012647

Ao

A

LY
L)
1y
Ly




]

e

[

e 00 =N o

befallen plaintiffs in the underlying actions. Following trial
of the underlying actions, if there is a verdict in favor of
the plaintiffs in the underlying actions, the Court and jury in
the coverage actions will be faced with the task of determining
whether the Jjudgment entered in favor of the plaintiffs was for
damages covered under either American’s or St. Paul‘s policy.
Of particular importance in assessing coverage issues with
respect to American Casualty will be the questions of whether

the jury awarded damages for:

1. Bodily injury:;

2. Resulting from an occurrence--an accident resulting in
unexpected harm; and

3. Whether any damages awarded for defammation resulted
from statements which were known to be false by the
speaker.

In related litigation presently pending in Pierce County,

American Casualty sought to intervene so that it could propose

" Jjury instructions and a verdict form which would assist in

resolving similar coverage guestions. That motion to intervene
was resisted by all parties to the underlying litigation. As a
}esult, the judgment entered in favor of Carol Gabrielson does
not answer any of the questions which are relevant to

coverage. Consequently, the Pierce County Court is now faced
with the nearly impossible task of ascertaining what a jury in
another courtroom awarded damages for in the underlying

action. American Casualty has demanded a jury to hear issues

MOTION FOR TRIAL DATE - 3
0526BAW )
LANE POWELL MOSS & MILLER
3R00 RAINIER HMANK TOWER
SEATILE, WASHINGTON 9810102 7
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relevant to coverage. The parties will essentlially retry the
five-week Gabrielson trial. That trial, to a large extent,
could have been avoided had some mechanism besen devised to have
the Gabrielson jury answer the guestions necessary to the
coverage action.

american Casualty proposes that coverage issues be tried to
the same jury which will hear the underlying action. It
further proposes that that trial immediately follow trial of
the underlying action. It may be necessary to briefly examine
witnesses on issues which were not brought out in the
underlying action but which are relevant to coverage. American
Casualty is -entitled to litigate in its own right such issues.

Wear v. Farmers Insurance, 49 Wn.App. 655, 745 P.2d 526

{1987). Counsel for the parties to the coverage actions will
be able to argue the coverage issues to the twelve individuals

who truly know what the basis for their verdict was. Jury

"instructions and a verdict form can then be tailored to answer

the questions necessary to resolve those coverage issues.
American’s proposed method of handling these issues is both
bractical and economical. The Court will avoid having to
impanel a new jury and having to retry the cases which have
already been heard once by a separate jury. What may have been

a five-week trial may be shortened to two to three days.

MOTION FOR TRIAL DATE - 4
0526BAW

LANE POWELL MOSE & MILLER
IGO0 HAINIER BANR TOWLH

SEATTLE, WASHINGTUN SHIO- 2647
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ITT.

STATEMENT OF ISSUES

Should the Court order that trial of the coverage actions
follow trial in the underlying actions and be tried to the same
jury that heard those underlying actions?

iv.
AUTHORITY

Civil Rule 42, Consolidation; Separate Trials:

(a) Consolidation. When actions involving a
common guestion of law or fact are pending before the
Court, it may order a joint hearing or trial of any or
all the matters at 1issue in the actions; it may order
all the actions consclidated: and it may make such
orders concerning proceedings therein as may tend to
avoid unnecessary costs or delay.

(b) Separate Trials. The Court, in furtherance
©of convenience or to avoid prejudice, or when separate
trials will be conducive to expedition and econony,
may order a separate trial of any claim, cross-clainm,
counterclaim, or third-party claim, or any separate
issue of any number of claims, cross-claims,
counterclaims, third-party claims, or issues, always
preserving inviolate the right of trial by jury.

The proposed procedure protects the rights of both the
insurance companies and the litigants in the underlying actions
to a jury trial. It also preserves the defendants’ rights in
the underlying actions to have a trial which is free of any
influence that a jury’s knowledge of potential coverage could
have on its award of damages. The ijury hearing the underlying

actions would have no knowledge of the existence of the subject

insurance policies or the precise issues concerning the

MOT.ON FOR TRIAL DATE - 5
0526BAW

LANE POWELL MOSS & MILLER
IBCD HAINIER BANK TOWER
SE AT L, WASHINGTOR UMILT.2t8 T

BRI




-
Uit

() k=2 —
[ge] ow s}

o
ot

[Av]
12

disputes about that coverage until the conclusion of the
underlying actions. Counsel for American Casualty is prepared
to forego the right which it would otherwise have to
participate in jury selection. Counsel for American Casualty
will not participate in any visible way in the underlying
action. At this time, the only procedural protection which
American Casualty anticipates requesting would be that
witnesses which it may wish to examine in the coverage action
not be excused following the completion of their testimony in
the underlying action until such time as American Casualty has
had an opportunity to indicate to the Court, outside of the
presence of the jury, whether it will wish to examine that
witness in the coverage action.

DATED this Z/:r day of February, 1989.

LANE POWELL MOSS & MILLER

By\/?,/:/w% Y/

Bruce Winchell
Attorneys for Plaintiff
American Casualty Company

MOTION FOR TRIAL DATE - 6
0-26BAW

LANE POWLCLL MOSS & MILLER

3800 HAINIL K laanw TOWEH

SCATTLE. WASHING TON 81042137
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IRA GABRIELSON and CAROL

o ® 3 MAR 16 1989

[

ORIGINAL

, ERKS OFFICE
IN THE SUPERIOR COURT OF THEWSTRYE OF WASHINGTON

IN AND FOR THE CQUNT&I& OE%IEE%CE‘& A=

AMERTCAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,

EX PARTE APPLICATION
TQ SHORTEN TIME FOR
NOTICE UPON MOTION TO
SEVER

V5.

GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BAREARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

R L T S N N N N S IR e N W

1. Relief Requested. Defendants Barnett respectfully request
an order shor£ening time in which notice must be given upon a
motion to sever the above-entitled coverage action with respect
to coverage available for the church entity and coverage
available for Jack McDonald.

2. Statement of Facts. American Casualty Company issued a
policy of insurance to the Community Chapel and Bible Training
Center which contains a severability c¢lause providing separate

coverage for Jack McDonald and the Community Chapel and Bible

Training Center. Defendants have Jjeintly moved for summary
judgment with respect to coverage for the church entity. On
EX PARTE

APPLICATION: 1

4857\APPSHORT Grernd. Gravend Lockie. PA
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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March 15, 1989, notice was received that Jack McDonald has filed
for relief in bankruptcy court and proceedings against him have
been stayed. Immediate severance is necessary to allow the
continuance of this action with respect to coverage for thg
church entity.

3. Evidence. The affidavit of Tim Donaldson annexed hereto and
the DECLARATION OF ROBEﬁT J. ROHAN IN OPPOSITION TO AMERICAN
CASUALTY'S MOTION FOR DELAY OF TRIAL DATE.

4. Basis. CR 6. |

DATED this /477" day of March, 1989.

EVANS CRAVEN & LACKIE, P.S.

N’
By/ s (\DMWU

TIM DONALDSON
Attorneys for Barnetts

STATE OF WASHINGTON )
) ss. Affidavit of Tim Donaldson
County of King )
Tim Donaldson being first duly sworn upon oath and having
personal knowledge of the following facts deposes and says:
I am at least twenty-one (21) years of age, and I am
competent to make this statement;

I am an attorney for Don and Barbara Barnett in the above-

entitled cause of action;

EX PARTE
APPLICATION: 2
4837\APPSHORT Crrt, Cravend Locki S

LAWYERS

SUITE 3100 COLUMSLA CENTER, 701 - Sth AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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On March 15, 1989, my office received notice that Jack
McDonald filed for relief in the United States Bankruptcy Court
fér the Western District of Washington cause number 89-30907T and
that proceedings against him were stayed;

Telephone notice was given to the offices of Lane, Powell,
Moss & Miller, attorneys for American Casualty Company, on March
16, 1989 that this application was being presented;

Copies of Defendants motion to sever and supporting
materials were sent by messenger to the offices of Lane, Powell,

Moss & Miller, attorneys for American Casualty Company, on March

16, 1989.

Further affiant saith naught.\h_‘/// ("i:zhafmg/xuf——-

TIM DONALDSON

State of Washington

County of
Signed and sworn to before me on
Mavin Lo , 1989 by Tim
Donaldson.
A DA an
NOTARY PUBLIC
My commission expires Qﬂﬂl{@?
EX PARTE
APPLICATION: 3
4857\APPSHORT Enond. Gravend Lockie. TS

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 58104

{206) 386-5555
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PROPOSED

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,
Plaintiff, No. 88-2-00947-9
ORDER SHORTENING

TIME FOR NOTICE OF
MOTION FOR SEVERANCE

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

— e Nt et e Yt s N e N Nt Tt N’ et St St et St

Defendants.
I. HEARING
1.1 Date. March 17, 1989.
1.2 Appearances. Defendants, Donald Lee Barnett and Barbara

Barnett, appeared through their attorneys Evans, Craven &
Lackie, P.S. by Tim Donaldson. Defendant Community Chapel and
Bible Training Center appeared through its attorney John
Glassman. Defendants Gabrielson appeared through their attorneys
Rush, Hannula and Harkins by Daniel Hannula. Plaintiff appeared
through its attorneys Lane, Powell, Moss & Miller by Bruce

Winchell.

1.3 Purpose. To consider EX PARTE APPLICATION TO SHORTEN TIME
FOR NOTICE UPON MOTION TO SEVER.
1.4 Evidence. The affidavit of Tim Donaldson annexed to EX PARTE

APPLICATION TO SHORTEN TIME FOR NOTICE UPON MOTION TO SEVER and
the DECLARATION OF ROBERT J. ROHAN IN OPPOSITION TO AMERICAN

ORDER SHORTENING
TIME: 1
4857\0S8T

/2328683 68Z55

15154



CASUALTY'S MOTION FOR DELAY OF TRIAL DATE.
1.5 DNotice, Telephonic notice was given of presentation of the
application on March 16, 1989.
IT. ORDER

After hearing the argument of counsel and being advised of
the premises it is ordered and declared:
2.1 Defendant Barnetts EX PARTE APPLICATION TO SHORTEN TIME FOR
NOTICE UPON MOTION TO SEVER is granted.
2.2 Defendants Barnett shall give notice on March 16, 1989 of
their motion to sever to opposing counsel for hearing on March
17, 1989.

' DATED this day of January, 1989.

HONORABLE J. KELLEY ARNOCLD

Presented by

EVANS, CRAVEN & LACKIE P.S.

TIM DONALDSON
Attorneys for Barnetts

ORDER SHORTENING
TIME: 2
4857\08T
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IN THE SUPERIOR COURT OF THE \
IN AND FOR THE COUNT

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff,
vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendanfs.

)
N
'S
N
TATE OF\ WASHINGTON

\\OF PIERCE

No. 88-2-00947-9

NOTE FOR HEARING
ED
lNomE;E%kRWSNWKf

an (MAR 18 1089 Pn

Tt St et et N Nt Vumt i Vi Vet Vet Vet N ot Nt Vvm® Numpet  Nmiatt

TO:

THE CLERK OF COURT, and to all parties named below:

PLEASE TAKE NOTICE that an issue of law in this case will be

heard on the date below and the Clerk is directed to note this

issué on the Civil Motion Calendar.

DATE OF HEARING:
TIME OF HEARING:
PLACE OF HEARING:

NATURE OF MOTICN:

DATED: March 16, 1989

NOTE FOR HEARING
1500\ 4857\ NFH
Page: 1

FRIDAY, MARCH 17, 1989
9:00 A.M. '

PIERCE COUNTY SUPERIOR COURT
JUDGE J. KELLEY ARNOLD

ROOM 217
" MOTION TO SEVER, EX PARTE

APPLICATION TO SHORTEN TIME

EVANS CRAVEN & LACKIE, P.S.

3100 Columbia Center

Seattle, WA 98104

3863552

TIM DONALDSON -

WSBA#

Attorneys for Defendants Baigett
Goard, Cravend Lacki TS

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENLE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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OTHER PARTIES REQUIRING NOTICE:

Robert Rohan/Anthony D. Shapiro
Schweppe Krug & Taussend

800 Waterfront Place One

1011 Western Avenue

Seattle WA 98104

Bruce Winchell

Lane Powell Moss & Miller
3800 Rainier Bank Tower
Seattle, WA 98101-2647

Don M. Gulliford
2200 - 112th Ave. NE
Bellevue, WA 98004

Dan Hannula
715 Tacoma Avenue South
Tacoma, WA 98402

NOTE FOR HEARING
1500\4857\NFH
Page: 2

é%mww;gﬁmmﬁadﬁzaaékcgzjf
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

{206) 386-5555
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4 SUPERIOR COURT FOR THE STATE OF WASHINGTON
. COUNTY OF PIERCE
5 .
AMERICAN CASUALTY COMPANY OF )
6 READING PENNSYLVANIA, a ) NO. 88-2-00947-9
Pennsylvania corporation, )
7 ) DEFENDANT COMMUNITY CHAPEL AND
Plaintiff, ) BIBLE TRAINING CENTER'S ANSWER
8 ) TO AMENDED COMPLAINT FOR
V. ) DECLARATORY JUDGMENT
9 )
IRA GABRIELSON and CAROL )
10 | GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA )
11 | BARNETT, husband and wife; )
COMMUNITY CHAPEL & BIELE )
12 TRAINING CENTER, a Washington )
corporation, )
13 )
Defendants. )
14
Defendant Community Chapel and Bible Training Center
15
("Community Chapel"), through their undersigned counsel, in
16
answer to plaintiff's Amended Complaint for Declaratory Judgment,
17
admit, deny and allege as follows:
18
1. Community Chapel is without knowledge or information
19
sufficient to form a belief as to the truth of the averments
20
contained in paragraph I of the Amended Complaint for Declaratory
21
Judgment ("Amended Complaint%).
22
2. Community Chapel admits that it 1s a Washington
23
corporation. Community Chapel is without knowledge or
24
information sufficient to form a belief as to the truth of the
25
26
COMMUNITY CHAPEL'S ANSWER TO SCHWEPPE, KRUG & TAUSEND, P.S.
AMENDED COMPLAINT - 1 800 WATERFRONT PLACE
. 1011 WESTERN AVENUE
SEATTLE. WASHINGTON 98104
{206) 2231600
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remaining allegations contained in paragraph II of the Amended
Complaint.

3. Community Chapel admits that it is a defendant in an
action pending in Pierce County under Cause No. 86-2-02973-6
brought by Ira and Carol Gabrielson. Community Chapel is without
knowledge or information sufficient to form a belief as to the
truth of the remaining allegations contained in paragraph III of
the Amended Complaint.

4. With respect to paragraph IV of the Amended Complaint,
Community Chapel admits that the Gabrielson complaint makes
certain allegations under eight causes of action. Community
Chapel, in answer to that Gabrielson complaint, has denied those
allegations. Community Chapel denies all other allegations
contained in paragraph IV of the Amended Complaint.

5. Community Chapel admits that plaintiff insured
Community Chapel under at least one comprehensive general
liability policy from May 9, 1982 until May 9, 1986. Community
Chapel admits that plaintiff purports to include some language
from that policy in the Amended Complaint. Community Chapel
denies all other allegations contained in paragraph V of the
Amended Complaint.

6. Community Chapel admits that plaintiff is defending
Community Chapel under a reservation of rights. Community Chapel
denies all other allegations contained in paragraph VI of the

Amended Complaint.

COMMUNITY CHAPEL'S ANSWER TO SCHWEPPE, KRUG & TAUSEND, P.S.
AMENDED COMPLAINT - 2 800 WATERFRONT PLACE

1011 WESTERN AVENUE
SEATTLE. WASHINGTON 98104
(206) 223-1600
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7. To the extent that paragraph VII of the Amended
Complaint requires a response, Community Chapel denies the
allegation contained in paragraph VII of the Amended Complaint.

8. To the extent that Paragraph VIII of the Amended
Complaint requires a response, Community Chapel denies the
allegations contained in paragraph VIII of the Amended Complaint.

9. To the extent that paragraph IX of the Amended
Complaint requires a response, Community Chapel denies the
allegations contained in paragraph IX of the Amended Complaint.

10. To the extent that the unnumbered paragraph entitled
"FOURTH CAUSE OF ACTION" requires a response, Community Chapel
denies the allegations contained in that paragraph.

11. To the extent that the unnumbered paragraph entitled
"FIFTH CAUSE OF ACTION" requires a response, Community Chapel
denies the allegations contained in that paragraph.

12. To the extent that the unnumbered paragraph entitled
"SIXTH CAUSE OF ACTION" requires a response, Community Chapel
denies the allegations contained in that paragraph of the Amended
Complaint.

13. To the extent that the unnumbered paragraph entitled
WSEVENTH CAUSE OF ACTION" requires a response, Community Chapel
is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in that paragraph

of the Amended Complaint.

COMMUNITY CHAPEL'S ANSWER TO SCHWEPPE, KRUG & TAUSEND, P.S.
AMENDED COMPLAINT - 3 800 WATERFRONT PLACE

1011 WESTERN AVENUE
SEATTLE. WASHINGTGON 98104
(206) 223-160C
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14. To the extent that the unnumbered paragraph entitled
"EIGHTH CAUSE OF ACTION" requires a response, Community Chapel
denies the allegations contained in that paragraph of the Amended
Complaint.

AFFIRMATIVE DEFENSES

15. Plaintiff has failed to state a claim upon which relief
can be granted.

16. Plaintiff has waived its right to contest coverage.

17. Plaintiff is estopped from denying coverage.

18. Plaintiff is barred from denying coverage based on the
doctrine of laches.

19. Plaintiff's complaint should be dismissed for failure
to join an indispensable party under Washington Rule of Civil
Procedure 19.

PRAYER FOR RELIEF

WHEREFORE Community Chapel requests relief as follows:

1. That plaintiff's Amended Complaint be dismissed with
prejudice;

2. That this Court find in favor of Community Chapel and
against plaintiff upon any and all declarations of coverage;

3. That Community Chapel be awarded costs and reasonable
attorneys' fees incurred herein; and

4. For such other and further relief as this Court deems

just and equitable.

COMMUNITY CHAPEL'S ANSWER TO SCHWEPPE, KRUG & TAUSEND, P.S.
AMENDED COMPLAINT - 4 BOO WATERFRONT PLACE

IO WESTERN AVENUE
SEATTLE, WASHINGTON 28104
(206} 2231600
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DATED THIS

0147-004\R031389.A0S

COMMUNITY CHAPEL'S ANSWER TO

AMENDED COMPLAINT

day of March, 1989.

SCHWEPPE, KRUG & TAUSEND, P.S.

By CM(\ %‘HM

Anthony D. $hdpiro
Attorneys for Community Chapel

- 5 800 WATERFRONT PLACE
1011 WESTERN AVENUE
SEATTLE, WASHINGTON $8104
(2061 2231600

SCcHWEPPE, KRUG & TAUSEND, P.S.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
AMERICAN CASUALTY COMPANY OF )
READING PENNSYLVANIA, a )
Pennsylvania corporation, )
)
Plaintiff, ) NO. 88-2-00947-9
)
V. ) AFFIDAVIT OF
) COLEEN D. THOMPSON
ITRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA )
BARNETT, husband and wife; )
COMMUNITY CHAPEL and BIBLE )
TRAINING CENTER, a Washington )
corporation, )
)
Defendants. )
)
STATE OF WASHINGTON )
Iss.
COUNTY OF KING }

COLEEN D. THOMPSON, being first duly sworn upon oath and
having personal knowledge of the following facts, deposes and
says:

1. I am one of the attorneys representing the plaintiff,
American Casualty Company, in the above-captioned case.

2. On March 23, 1989, I submitted to this court an
affidavit based on the deposition testimony of George Alberts,
the former Minister of Counseling for Community Chapel and
Bible Training Center.

LANE POWELL MOSS & MILLER
38
AFFIDAVIT OF COLEEN D. THOMPSON - 1 001 PIFTH AVENUE
SEATTLE. WASHINGTON 88101-2647
1206) 223-7000
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3. The transcript of Mr. Alberts’ deposition was
completed April 3, 1989.

4. Attached as Exhibit A is a copy of the transcript of
George Alberts’ deposition, Volumes I, II and III.
Mr. Alberts’ testimony provides background information with
respect to the church and its practice of spiritual
connections. His testimony demonstrates that the practice of
spiritual connections was resulting in the type of harm which
befell Carol Gabrielson. It also further establishes Don
Barnett’s and the elders’ knowledge of the adverse consequences
which were flowing from the Doctrine of Spiritual Connections
at the same time that Jack McDonald and Carol Gabrielson were
involved. We realize that the transcript of Mr. Alberts’
deposition is voluminous; however, this deposition provides one
of the most comprehensive explanations of Community Chapel’s
practice of spiritual connections and the church authority’s

knowledge of the adverse effects of this practice upon the

congregation. \hﬁ

Coleen D. Thompson

L
SUBSCRIBED AND SWORN to before me: _Cipwl ¢ /987 .

NOTARY PUBLIC in and for the

State of Washington, residing

at <L e .
I'4

My appi}ntm nt expires:
7/25 /9 R

AFFIDAVIT OF COLEEN D. THOMPSON - 2
0006CDT

LANE POWELL MOSS & MILLER
3800 RAINIER BANK TOWER
1301 FIFTH AVENUE
SEATTLE, WASHINGTON 98101-2647
(206) 223.7000
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AND CURRECT.
TH!S._ﬂ_ DAY OF

-

- SIGNATURE
SUPERIOR COURT FOR THE STATE OF WASHINGTON

COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

NO. 88-2-00947-9

DECLARATION OF ROBERT J. ROHAN
IN OPPCSITION TO COLEEN
THOMPFSCN'S AFFIDAVIT

Plaintiff,

v.
Hearing: April 10, 1989

)

)

)

)

)

)

)
)
IRA GABRIELSON and CAROL )
GABRIELSON, husband and wife; )
DONALD LEE BARNETT and BARBARA )
BARNETT, husband and wife; )
COMMUNITY CHAPEL & BIBLE )
TRAINING CENTER, a Washington )
corporation, )
)

)

Defendants.

I, Robert J. Rohan, state:

1. I am a partner in the law firm of Schweppe, Krug &
Tausend, P.S., which represents Community Chapel & Bible Training
Center {"Community Chapel") in the above litigation. I make this
declaration based on my own perscnal knowledge and am competent
to be a witness herein.

2. Oon March 17, 18, and 21, 1989, I attended the
deposition of George Alberts, the former minister of counseling
for Community Chapel and Bible Training Center.

3. I have read the affidavit of Coleen D. Thompson dated
March 23, 1989, wherein she alleges certain statements by Mr.
Alberts during his deposition. Much of what Ms. Thompson alleges

DECLARATION OF ROBERT J. ROHAN SCHWEPPE, KRUG & TAUSEND. P.S.

- 1 800 WATERFRONT PLACE
1011 WESTERN AVENUE
SEATTLE. WASHINGTON 98104
t206) 223-1600
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that Mr. Alberts testified to is incorrect. To be fair to Ms
Thompson, she had to rely on her notes, while your declarant has
reviewed the actual transcripts of Mr. Alberts' testimony. The
copies of relevant pages from Mr. Alberts' deposition testimony
are attached hereto.

4, Ms. Thompson states at 5 of her affidavit that Mr.
Alberts "repeatedly" informed Pastor Donald Barnett as well as
senior elders Scott Hartley, Jack Hicks, and Jack DuBois, of his
“"concerns" regarding the preaching and practice of spiritual
connections and the affect upon the church's congregation. In
fact, Mr. Alberts testified that he had one lunch with Jack Hicks
where he discussed this with him in January, 1986, and one lunch
with both Scott Hartley and Jack DuBois where he also discussed
this with them. (Vol. 2, pp. 53-55) He also stated that he sent
letters to Pastor Barnett regarding this practice. (Vol. 2,
pp. 80-81, 118-120)

5. In regard to §6 and §7 of Ms. Thompson's affidavit, Mr.
Alberts testified that he did not know whether or not the
document introduced as Exhibit 2 at his deposition was accurate,
nor whether or not the persons listed on that exhibit filed for
divorce because of spiritual connections. (Vol. 3, pp. 84-85)
The intimation in Ms. Thompson's affidavit to the contrary is
simply not true. Further, Mr. Alberts did not testify that he
had actual knowledge that "60 of the 157 couples listed divorce

as a result of the practice of spiritual connection." Rather,

DECLARATION OF ROBERT J. ROHAN SCHWEPPE, KRUG & TAUSEND, P.S.
- 2 800 WATERFRONT PLACE
1011 WESTERN AVENUE
SEATTLE. WASHINGTON 98104
{206) 2234600
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Mr. Alberts testified that his "knowledge" was mostly "
based on things that I have heard, not directly from the people
themselves . . ." (Vol. 3, pp. 193-194)

6. I declare under penalty of perjury under the laws of
the State of Washington that the foregoing is true and correct.

DATED this cféb:day of April, 1989 at Seattle, Washington.

ROBERT J. ROHAN

0147-004\A032789.RJIR

DECLARATION OF ROBERT J. ROHAN SCHWEPPE, KRUG & TAUSEND, P.S.
-3 8O0 WATERFRONT PLACE
1011 WESTERN AVENUE
SEATTLE. WASHINGTON 98104
{2061 2231600
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(By Ms. Thompson)

connections? .
To?
To anyone, at any time.

MS. SHAFFER: Objection, much too overbroad.

THE WITNESS: That's a broad question. Yeah,
yes.

Yes, okay. Did you speak with any elders regarding
your position on spiritual connections?

Yes.

Who?

Jack Hicks.

What did you tell Jack Hicks?

MS. SHAFFER: When was this?

MR. HOLLENBECK: How many people are asking
the questions here?

MS. SHAFFER: When was this?

THE WITNESS: In January of 1986, Jack Hicks
took me out to lunch and told me that he wanted to talk
to me about connections, and he testified to me about
his connection with Debbie Wenholz and how wonderful and
glorious it was, and he told me that at one occasion they
were together in a restaurant and that he became so
overcome with the spirit of the Lord that he sunk under
the table with his hands in the air and was gloriously

overwhelmed.

VoL. & 53 Qeorae ﬁ_l_‘g_-ﬂfftf?
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{(By Ms. Thompson)

At that point I looked at him, and I thought,
you know, I don't know what you have been smoking,
but I don't want a puff, and I told him that I did
not believe that that was something that should be
done, that they should be, you know, that people
should be out alone together that way, and that it was
very dangerous. He told me that he was very concerned
about me, that I was not becoming involved in
connections, and that therefore I might not be in
a position to really be where I should be spiritually,
and he informed me that, as a result of the fact that
I had not been participating in connections, that he
had been told by Barbara Barnett that I had been screened
from information pertaining to connections, and that an
effort had been made by the Barnetts to keep me from
finding out about things that were going on in regards
to connections for fear that it might stumble me.
Did you discuss your concerns about spiritual connections
with Scott Hartley?
I remember an occasion where I discussed my concerns
about spiritual connections with Scott Hartley and
Jack Dubois.
Could you tell me about that occasion?

MS. SHAFFER: Lack of foundation for failure

to state a time.

54

hid
LY
LS
L
ard



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(By Ms. Tho!:. son) .

MS. McGAUGHIE: What?
When was that?
Sometime between June of '85 and probably March of '86.
Could you tell me about that conversation?
All I recall about that conversation is that I told him
I was very concerned about the trend and the way things
were going, and I don't recall any specifics beyond that,
and they responded in a way that was supportive of what
was happening, and that's about éll I can recall.
Do you recall whether you told them what your specific
concerns were?
I don't recall.
MS. SHAFFER: Objection, wvague and ambiguous.
THE WITNESS: I don't recall. I don't recall
bringing up any specific concerns to them at that point.
{Exhibit 1 marked for
identification.)
I am handing you what has been marked Exhibit 1.
Could you identify it for me, please?
This is a letter addressed to, it says -- it's addressed
to, "Dear Friends," and was intended to be sent and was
sent to a number of friends of ours from Community Chapel
at the time I left Community Chapel.
So the letter we discussed earlier?

The letter we discussed earlier.

55
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{(By Mr. Rohan)

Did people start hugging each other only after people
began dancing in couples?
Hugging each other while dancing?
Yes.
Yes.
Ckay. How soon after people were dancing in couples
did you ever see anybody or did you ever see people
start hugging each other?
I don't recall the time span.
Did you ever see people, while they were dancing before
the Lord, kissing each other?
No.
Did spiritual connections start by the time people were
dancing together in couples?
In other words, which came first?
Yes.
My recollection is that people were dancing together
in couples before the spiritual connections were
introduced.
You mentioned that you sent Donald Barnett, I believe,
three or four letters, basically complaining to him
about spiritual connection; is that right?

MR. HOLLENBECK: Objection, mischaracterization
of testimony.

You sent Pastor Barnett three or four letters?
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(By Mr. Rohan)

Yeah.
Were any of those letters sent to him prior to the time
spiritual connections started?
No.
All right. Prior to the time spiritual connections
started, had you raised with anybody any complaints
about the way that dancing before the Lord had
progressed?
No.
Did you have any, regardless of -- Well, did you,
vyourself, have any questions or concerns about dancing
before the Lord prior to the time spiritual connecting
started?

MS. JONES: He has already testified that
he did.

THE WITNESS: Repeat your guestion, please.
Did you have any concerns about dancing before the
Lord prior tc the time -- Oh, okay. Now I understand
counsel's objection.

MS. JONES: At the beginning.
At the beginning, when dancing before the Lord first
started, you testified that you had a concern about
whether or not this was spiritual?
Right.

And you came to the decision that it was spiritual?
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(By

vied.

Mr. Rohan}

just after the first of the year, after I talked to

Jack Hicks, where I said I was very concerned, and

that there was a lot of behavior going on with people

being alone together with each other, and reports that

would come up about and things I was hearing about people

spendiné lots of time alone together, and you would see

people around the church walking around hand in hand,

arm in arm, in boyfriend-girlfriend type relations.
These were not normal ways of religious people

relating to each other. Something was obviously wrong,

and you didn't need to be privy to any special

information to see that, in my Jjudgment, and people,

and then reports were coming out about people spending

a lot of time with their connections and things like

that to the point where it was impacting their marriages

in a very negative way. A number of divorces had already

started where people had had connections and had, you

know, started getting divorced and so on, and, in fact,
one of the elders, Lanny Peterson, at that time his
marriage was in the process of breaking up.

He was married to Don Barnett's daughter?

That's correct. And, you know, I was concerned by the
fact that that didn't ring a bell in Don Barnett's mind.
It was like what does this guy ﬁeed? You know, and so

I was alarmed not only by what was happening to Lanny,
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{By Mr. Rochan)

but by the fact that what was happening to Lanny wasn't,
didn't seem to be of any particular concern to Don,

and I basically told him in that last letter that the
church, I do clearly recall making a statement in that
letter that the church was going over the bluff,

and he was the only one who could do something about

it, and would he please act quickly to reverse this thing
before the lives of the, you know, before lives were
really destroyed.

I remember just pleading with him to act and do
something to turn this thing around, because as far as
I was concerned, the fruits of this doctrine and this
teaching and this practice were very obviously rotten
and were, the results were already rolling in, and that
it should be already evident that a reversal of course
is very, very much a necessity.

Was this letter, which you believe was around the.
first of January of 1986 --

No, I wouldn't say first of January, maybe more like
the first of February or March.

All right. Around the first of February or

March of 1986, was this the first time you sent

a letter to Donald Barnett about spiritual connections
where yvou based it on actually what you observed

happening?

119



——

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

{By Mr. Rohan)

A

I would not say that, no.

Was it the first time you sent him a letter based on
what the effect was of spiritual connections that you
saw on others?

No, I would not say that either.

You believe that may have occurred in a letter between
the first one that you talked about, which was sometime
after June of 1985, and this one in February or

March of 19867

I believe that may have occurred in one or two

letters between those two letters.

Did you send a similar letter or have a discussion
regarding the matters you put in any of these letters
after the first one with Jack Dubois, prior to the time
you left the church?

I don't recall sending any letters to any other elders

or any other people on this subject besides Don Barnett.

Did you have a conversation with any of the elders

or senior elders about the material that you sent to
Donald Barnett in the letters, whether it was referring
that you had sent a letter to Donald Barnett or Jjust
the information that was contained in the letter?

Yeah. The same type of concerns and the same type

of general information was discussed, as I mentioned

earlier, in a conversation with Jack Dubois and
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Ms. Thompson)

No, I don't know specifically why, but it is my belief

that this list serves a useful purpose in that it does

provide documentation for the number of couples that havs

filed for divorce or been divorced since the introductioecn

of the connection issue.

Do you believe it documents & significant increase in

marital disharmony as evidenced by the number of divorces

which occurred during this period?

n

-
T

Yes, because prior to this period there were not th

IS

many divorces.

And how do you know this?

Well, unfortunately, I don't have documentation for all
the divorces that took place before, of chapel peorls
before this period. Now, if someone wanted to take the
time to do what Linda Steinhauer did for folks frcm the
chapel who had filed for divorce in, let's say the four
years previous to this period --

Mavbe 1980 to 19847

-- that might be a very useful comparison, and I strongly

suspect if that statistical comparison were to be made

that it would be found that the divorce rate among chap=1

members skyrocketed after the introduction of the
mega-connections in mid~'85,
Is it your opinion that a large percentage of thess

divorces would be due to the doctrine of spiritual
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(By

I

Ms. Thompson)

connections?

Yes, that certainly is my opinion having looked over
these nanes.

So do you have certain knowledge as to some of the peorile
on that list?

Mostly it would be knowledge based on things that I have
heard, not directly from the people themseives but fror
other sources.

Sure, from any socurce.

Or from knowledge that they had been involved in
connections, and that connections had been a very
definite issue in their marital difficulties.

Could vou briefly run through the list and set out thcse
individuals who yvou believe --

I can do that with the understanding that the fact that
I don’'t name scomeone fror this list does not mean that
their marital difficulties did not relate to connections.
Sure.

It's just that I don't, you know, have any understanding
that they did.

Sure, just those that you have knowledge of.

Where there was a connection between the involvement in
connections and the marital difficulties leading to the
divorce?

Yes.
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{By Mr. Rohan)

Q Do you recall any discussions around that time about
Donald Barnett's contribution to the parsonage?

A Yes, I do.

Q What do you recall?

A A public announcement was made in the church to the
entire congregation by Cal Freden, and Cal described
that Don had donated money from the sale of his old
house, and that he was going to be making certain
payments toward the parsonage of so much a month,
and beyond that I don't recall any details.

Q And do you recall anything else that was discussed
after that?

A No.

{Exhibits 2 through 18 marked
for identification.)

Q Showing you what has been marked as Exhibit 2 to your
deposition, is that your handwriting, Exhibit 2?

A No.

o Do you know who prepared Exhibit 27

A Yes.
t
Q0 Who did? e
"
A Linda Steinhauer. .
iy
0
© And she is a former member of Community Chapel? e
o
y
A Correct. o

W
Q Did she tell you what she did to prepare Exhibit 27
Y
w-
in

Voi. 3 84 Geovgye wh et
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(By Mr. Rohan)

She went down, she told me that she went down to the
King County Courthouse and got these names and file
numbers of people who had been divsrced during the
time that the connections were going on.

Did she indicate that she had talked to the people

on this list and determined what the reason for their
divorces were?

No.

And the date on the right is the date of ;he filing

of the divorce?

That's my understanding, and this list is probably not
the most up-to-date list that she might have, so that
should be understood.

Do you know if anybody has attempted to determine who
in the church asked for a divorce because of the
spiritual connections?

I am not aware of any effort to that effect.

Showing you what has been marked as Exhibit 3,

can you identify that?

Yeah. It's a copy of a church bulletin.

And that's the one where it was announced that you and
your wife were disfellowshipped from Community Chapel?
Correct.

Showing you what has been marked as Exhibit 4 to your

deposition, is that a letter that you received from
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1 IN THE SUPERIOR COURT OF THE STATE_ _‘iﬁgﬁkNGTON
2 IN AND FOR THE COUNTY OF *BFIBRCE
3 AMERICAN CASUALTY COMPANY OF )
4 READING PENNSYLVANIA, a )
Pennsylvania corporation, )
= )
6 Plaintiff, ) No. 88-2-00947-9
)
7 vs. ) BARNETT OBJECTION
8 ) TO DISMISSAL AS
IRA GABRIELSON and CAROL ) PARTY DEFENDANTS
9 GABRIELSON, husband and wife; )
10 DONALD LEE BARNETT and )
BARBARA BARNETT, husband and }
1 wife; COMMUNITY CHAPEL and )
12 BIBLE TRAINING CENTER, a )
Washington corporation, )
13 )
14 Defendants. )
o )
‘ RS 1, Objection, Defendants Barnett object to plaintiff's motion
185
‘éam for Dismissal of the Barnetts as parties herein.
1Pt
™ 2, Grounds, The AFFIDAVIT OF DON BARNETT IN OFPOSITION TO
1
4 MOTION FOR DISMISSAL, the affidavit of John Glassman, th?
1Q:b . 5
. q; affidavit of Tim Donaldson annexed to DEFENDANTS JOINT MOTION RE:
2o COVERAGE FOR CHURCH ENTITY and the-records and files herein. o
2 3. Bagis, This objection is based upon authorities contained in
22 BRIEF IN QOPPOSITION TO DISMISSAL OF BARNETTS.
23 DATED this /9¢¢Zaay of February, 1989.
24
EVANS CRAVEN & LACKIE, P.S.
25 :
26 t7/// (:;;l}u¢bﬂ/h-—~‘
27 TIM DONALDSON
28 Attorneys for defendants Barnett
29
30
31 BARNETT OBJECTION
32 TO PARTY DISMISSAL: 1
1500\4857\BOTPD %Zamﬁ?ﬁwm%@fﬁﬁbé@cfﬁgf
‘LAWYERS
SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104
(206) 386-5555
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

AMERICAN CASUALTY COMPANY OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Plaintiff, No. 88-2-00947-9
AFFIDAVIT OF DON
BARNETT IN OPPOSITION
TO MOTION FOR DISMISSAL

vs.

IRA GABRIELSON and CAROL
GABRIELSON, husband and wife;
DONALD LEE BARNETT and
BARBARA BARNETT, husband and
wife; COMMUNITY CHAPEL and
BIBLE TRAINING CENTER, a
Washington corporation,

Defendants.

L i A T L L S e S Sy S

STATE OF WASHINGTON )
) 55.

County of King )

Don Barnett, being' first duly sworn upon oath and having
personal knowledge of the following facts, deposes and says;

I am at least 21 years of age, and I am competent to'make
this statement;

I am the original pastor of Community Chapel and Bible

Training Center of Burien;

During early 1988, the church split inte two groups; o

One group of church followers began to attend religious

services conducted by myself;

BARNETT OPPOSITION
AFFIDAVIT: ' 1

1500\4957\dlboa - Boars, Gravend Lacke. A
LAWYERS

SWHTE 3100 COLUMBIA CENTER, 701 - Sth AVENUE
SEATTLE, WASHINGTON 98104

5
L
b
L
(206) 386-5555



O 0 ~N O g b W N =

W W W NN RN N NN N N DD = e ek e ek ok o e e
N = O O O N O O & W N = O O 0 ~N ® O B WK 2O

One group of church _followers began to attend religious
services conducted by the members of the board of senior elders
of the Community Chapel and Bible Training Center;

It is my understanding that approximately 350 persons
presently attend services conducted by the members of the board
of senior elders;

Presently, approximately 350 ©persons attend services
conducted by myself;

Almost all of +these persons attended sexrvices at the
Community Chapel and Bible Training Center prior to the split,
and these persons tithed portions of their income to the church
which were used to obtain church assets;

I initiated a lawsuit in King County, cause number 88-2-
04148-2, against the senior elde;é of the Community Chapel and
Bible Training Center over control.of the bhurch and’' it assets;

In that lawsuit;_I have also made a perscnal claim to my
interest in the ch@rch parsonage in which I live;

The church is.listed as the record ownef of the parsonage;

Issues regarding my perscnal claim to the churéﬁ.parsonage
have not yet been fully resolved in King County cause number 88-
2-04148-2;

On December 20, the Honorable Norman Quinn entered orders

BARNETT OPPOSITION
AFFIDAVIT: 2

1500\4957\d1boa rard, Cravend Lockie PoA
LAWYERS

SWNTE 3100 COLUMSIA CENTER, 70t - S5th AVENLIE
SEATTLE, WASHINGTON 88104

(206) 386-5555
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which presently gives control of the church and its assets to the
senior elder board members;

I continue to make claim &o control of the church and its
assets on behalf of myself and those followers which attend the
religious services which I conduct, and neither the interests of
myself or the interests o¢f those followers which attend the
religious services which I conduct are represented by those who
presently contrel the church and its assets;

Those persons who bresently control the church and its
assets do not represent my interests or the interests of those
followers which attend religious services which I conduct in the
above entitled cause of action;

I wish to see the assets of the church preserved;

It is my understanding that those who preséntly control the
church and its assets plan the sale of various assets, and I do
not believe that they represent the interest of preservation of
church assets held by myself and those who attend the church
services which I conduct;

The decision of Judge Quinn has been appealed to the Court
of Appeals for the State of Washington, Division One, cause
number 23202-9-I, and thermatter is not yet resolved;

I wish to remain a party to the above entitled declaratory

BARNETT OPPOSITION
AFFIDAVIT: 3

1500\4957\d1boa Erand, Eravernd Lot Pk
LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 88104

(206) 386-5556
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action to protect my personal interest and the interest of those
who attend services which I conduct in church assets which may be
subject to execution upon the judgment entered in Pierce County
cause number 86-2-02792-6 if it is determined that insurance does
not cdve; the judgment;

Further affiant saith naught. !
U (St
State of Washington DON BARNETT
County of King

Signed and sworn to before me on
, 1969 by Don
Barnett.

NOTARY ‘PUBLIC
My commission expires mwo

BARNETT OPPOSITION
AFFIDAVIT: 4

1560\4957\dlboa ggww%;gﬁdmﬁwdﬁZ%ﬂ%&cﬁgjf
: ‘ LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5ih AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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(688 DEC 20 A4 HONORABLE NORMAN QUINN

K COUNTY, CIVIL TRACK I
Sa!P:F'% 57 LGURT CLERK
NTTLE WA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

DONALD L. BARNETT
NO. 88-2-04148-2

)
)
Plaintiff, )
) ORDER DISSOLVING RESTRAINING
V. ) ORDERS AND GRANTING PERMANENT
) INJUNCTION
JACK A. HICKS, JACK H. )

DuB0OIS, and E. SCOTT HARTLEY,)
individually and as the Board)
of Directors of COMMUNITY )
CHAPEL BIBLE TRAINING CENTER )
and COMMUNITY CHAPEL AND
BIBLE TRAINING CENTER,

Defendants,

)
)
)
)
)

THIS MATTER came on regularly for hearing upon the Motion
of Defendants for an Order Dissolving Restraining Orders. The

Court having granted defendants' second motion for partial

summary judgment, which effectively disposes of all claims in

this case, and the Court having reviewed the declarations filed

in connection with this motion and Defendants' Motion for

Contempt, and having heard arguments by counsel, and the Court

finding that the plaintiff has lost on the merits and that the
restraining order previously obtained by plaintiff on March 15,

1988 should not have been issued, and that the March 17, 1988

therefore, it 15

A

restraining order should be dissolved, now,

hereby

ORDER DISSOLVING RESTRAINING
ORDERS AND GRANTING PERMANENT
INJUNCTION -1-

SCHWEPPE, KRUG & TAUSEND, P.S.

BO0 WATERFRQNT PLACE
011 WESTERN AVENUE
SEATTLE. WASHINGTON 88102
(2061 22231600
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ORDERED that

1. All restraining orders issued 1in this case are
dissolved.
2. The Court shall retain the bond posted by plaintiff

uﬁtil further order of this Court.

3. The clerk shall return the bond posted on or about
March 18, 1988 by defendants, to defendants immediately without
further order of this Court.

4. Plaintiff Donald L. Barnett 1is immediately and
permanently enjoined from attempting to or actually interfering
in any way with the operations, functions, programs, services,
management, or governing or any other activities of’ the
corporation.

5. Wikdif— ———daye—frem—the—entry—of iz Oroer,
®laintiff shall deliver to the corporation all personal property

of the corporation, sexeept—ewtomebtres; presently in his

possession or contrel. Without limiting the foregoing, this

shall include all monies, records, accounts, files, books, tapes,

. by o lea DQ-U'} (448, 4
and keys \é‘_,\);?‘(ﬁ)? ,ﬁe’ct N‘(::f. \f.;\.:\{‘du { \DLqur (¢ &

days—from—the—entry of this-—erder,
plaintiff —shall-retura—teo—the—corporation all —cerperate
automobi € COrp bParsonage.

o, -~ As used herein, the "corporation" refers to Community

ORDER DISSOLVING RESTRAINING SCHWEPPE, KRUG & TAUSEND. P.S.
ORDERS AND GRANTING PERMANENT 800 WATERFRONT PLACE

1611 WESTERN AVENUE

INJUNCTION -2- SEATTLE, WASHINGTON 98104

(2061 2231600



E DONE IN OPEN COURT this l < day Dece 88.

1 Chapel and Bible Training Center, Inc., and all of its divisions.

JUDGE NORMAN QUINN

Presented by:

SCHWERPE, KRUG, & TAUBEND,K P.S.

Attorneys for Defendants

-Copy—Reeelved; Notice of

Presentation Waived:

LAW OFFICES OF G. PIERCE

15 RODNEY G. PIERCE
Attorney for Plaintiff

0147-001\0121688.RJR
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ORDER DISSOLVING_REST:RA;I_N_I‘N_G_.;?N_.343 SCHWEPPE, KRUG & TAUSEND, P.S.
ORDERS AND GRANTING PERMANENT -4 8O0 WATERFRONT PLACE

] e 1011 WESTERN AVENUE
INJUNCTION =-3- -~ Tl : SEATTLE. WASHINGTON 28104
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AMERICAN CASUALTY COMPANY?OF
READING PENNSYLVANIA, a
Pennsylvania corporation,

Ve,

IRA GABRIELSON and CAROL

GABRI
DONAL

BARBARA BARNETT, husband and

wife;
BIBLE
Washi
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IN THE SUPERIOR COQURT OF THE STATE O WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

Plaintiff, No. 88-2-00947-9
DEFENDANT BARNETTS
REPLY BRIEF FOR
SUMMARY JUDGMENT
ELSON, husband and wife;
D LEE BARNETT and

COMMUNITY CHAPEL and
TRAINING CENTER, a
ngton corporation,

Defendants.

T Nt st St ettt Mt St S Vvt Yt Nt St St e St Std et

43 th

Defendants submit the deposition of Jack L. McDonald, pages

rough 47, attached to the affidavit of Tim Donaldson annexed

hereto and the AFFIDAVIT OF PHILIP G. LINDSAY, M.D. filed herein

on April 8, 1988 in reply to American Casualty and in support of

DEFENDANTS JOINT MOTION RE: COVERAGE FOR CHURCH ENTITY.

Summary judgment must be granted if there is no issue as to

material fact, and the moving party is entitled to judgment as a

matter of law. "To avoid summary Jjudgment, a genuine issue of
material fact must be established." Fleur B en, 11
Wn.App. 617, 621, 524 P. 24 449 (Div. II, 1974) (emphasis
theirs).

BARNETT REPLY

BRIEF : 1

1300\4857\reply Evant. Gravend Lackie. Pk

LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5t AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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American Casualty fails to raise any issues of material fact
with respect to coverage for the church. 1Instead, it attempts to
broaden the focus of material issues by resort to meritless legal
arguments.

I..REPLY
1. ‘Expec i in_th ir" is Irr

American Casualty Company offers nc evidence to show that
anyone at the Community Chapel and Bible Training Centér in
Burien knew of the relationship between Carocl Gabrielson and Jack
McDonald. Instead, it proposes that this court should look at
the church's knowledge of the " sexual activities of other
persons., It basically makes the "sex cult" argument. It arques
that relationships more or less frequently occurred and that the
church consequently expected such relationships in a general
sense. This notion of Yexpectation in the air" was specifically
rejected in Viking Sprinkler Co. v, Pac. Ind. Co., 19 Wn.2d4 294,
142 P.24 394 (1943).

Therein, a claim was made for fire damage caused in part by
a defective sprinkler system which was being installed. A pipe
elbow in the system had broken. An workman discovered the broken
pipe and turned. the system off overnight. That night a fire
énsued.

BARNETT REPLY
BRIEF : 2

1500\4857\reply Boand, Eravernd Lackie P
. LAWYERS

i SUITE 3108 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555
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The insurer c¢laimed that the broken pipe was not an
accident arguing that breaks more or less frequently occur in
making installations and that the insured consequently expected
such incidents in a general sense. The court rejected this
argument writing:

That breaks in elbows sometimes occur in the

course of installation, makes the incident

nonetheless unexpected when it does. happen.

One would hardly say the puncture of a tire

was not an accident. Although, in a general

way, ,a puncture may be said to be expected,

yet, when it does happen, no one would deny

that it is "sudden and unexpected."

ikin inkler . n , 19 wWn.24 294, 297, 142

P.2d 394 (1943) (emphasis theirs). The expectation referred to
in a general liability policy relates to prior knowledge of the
specific incident for which recovery is sought. General
expectation is irrelevant.

A similar conclusion was reached in Dillard v. Employees’
Retirement, 93 Wn.2d 677, 611 P.2d 1231 (1980). Therein, an
employee made a disability claim for psychophysiologial reaction
to anxiety which left her unable to perform her Jjob as a ward
attendant at Western State Hospital.

The attendant, Marguerite Dillard, was assigned to Ward M at
the hospital. This ward housed violence-prone, suicidal, and

self-destructive mental patients. The staff members, including

BARNETT REPLY .
BRIEF . : 3

1500\4857\reply " Fand, Gravend Lok, TS
l LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - 5th AVENUE
SEATTLE, WASHINGTON 88104

(206} 386-5555

A
533
&

s I ]



© 0 N O W N

(DCQOJNNNNMNNNNB-&-&-&—L—L_L_;_;_L_;
N =2 O W0~ bR W N - W 0 ~N O s W - O

Dillard, were frequently subject to physical assault by the

patients and witness to unsettling traumatic events. This
working environment caused Ms. Dillard’s psychological
disability.

The Washington Employeés; Retirement Board denied Ms.
Dillard‘'s application for disability ruling that the incidents
causing her disability were not accidents since they were
".,..’routine in the twisted world of the mental hospital...’'"
Dillard v. FEmplovees’ Retiremept, .93 Wn.2d 677, 681, 611 P.2d
1231 (1980). The Supreme Court disagreed, writing:

Here, any staff member knows of the
possibility of being assailed on Ward M. The
actual assault, . however, may come
unexpectedly and the result may be highly
undesirable. We believe an incident -
occurring wunder such c¢ircumstances is, in
common parlance, an accident,

In the present case, American Casualty offers evidence that
the Burien church c¢reated the atmosphere in which adulterous
relationships took place. It hopes this court will make the same
mistake that the Board made in Dillard and inquire into whether
affairs were "routine in the twisted world of the Community
Chapel and Bible Training Center." Such inquiry is irrelevant
and fails to raise an issue of material fact with respect to
whether the relationship between Jack McDonald and Carol
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Gabrielson was an occurrence from the standpoint of the Burien
church. In its plain, ordinary, and popular sense, "occurrence"
refers to the particular events upon which' the claim is basgd.
In the Gabrielson cése,‘these events are the McDonald/Gabrielson
relationship and not the J&hn Doe/Jane Doe relationships to which
American Casualty points.

The root of the American Casualty argument is' that the
church entity should have expected the McDonald/Gabrielson
relationship. However, the focus is not upon what should have
been known, it is upon what actually was known. In Unigard Mut,
v.. Spokane School Digt,, 20 Wn.App. 261, 579 P.24 1015 (Div.
Three, 1978), it was expressly alleged that the insureds knew of
their son’srpropensity to set fires and negligently failed to
prevent him from starting the fire upon which the insurance claim
was based. id at 262. Even with knowledge of their =son’'s
propensities, that fire upon which a claim was made was still an
occurrence. id at 265-266. The exact purpose of the American
Casualty policy is to insure for negligence and the insured’s
failure to do what it arguably could have done had it exercised
better care. In short, i1f coverage is +taken away when the
insured should have known, then, there would only be coverage in
instances where the insured could not be held legally liable. In
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the context of a general 1liability policy, the "should ‘have
expected" argument doesn’t make much sense.

American Casualty fails to present affidavits containing
admissable facts demonstrating that anyone knew of the

McDonald/Gabrielson relationship before it was over. Therefore,

summary judgment must be granted. Grim nd, 110
Wn.2d 355, 359-360, 753 P.2d 517 (1988).Seven Gables v. MGM/UA
Entertainment, 106 Wn. 24 1, 13, 721 P.2d 1 (1986). The

McDonald/Gabrielson affair was unexpected from the standpoint of

the Burien church. General expectation raises no factual issue.

It is a policy interpretation argument which is erroneous at law.

2 I Knowled Mu b

American Casualty Company cannot distinguish Gruol Constr.
v. Insurance Co., 11 Wn.App. 632, 524 P.24 427 (Div. One, 1974).
Therein, the court found that the knowledge of an employee of a
corporation, Gruol Construction Company, Inc., could not be
imputed to disqualify coverage. Affirming a judgment finding two
insurers jointly and severally 1liable to Grucol Construction
Company, Inc., and Kenneth R. Gruol and Carol Gruol, the court
noted that the defective work of the employee came within the
definition of "accident" and "occurrence" since Kenneth Gruol had
no knowledge of the defective work until after its discovery.
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American Casualty also cites this Court to an unpublished

Divigion Two opinion entitled Port Angeles School District No,
T ravel i an . Therein, it was

found that the School District was not covered for its

‘discriminatory employment practices adopted by its board. This

opinion may not be cited as an authority. RAP 10.4 (h). More
important;y, though, this case does not address the question at
issue in the present case. In that case, the district attempted
to argue that the "real employers" of échool employees were the
citizehs of Port Angeles, who would not have had knowledge of
the practiceé, rather than the district board énd superinfendentl
This would be the same as the directors of_a corporation arguing
that the "real corporation" was the shareholders. Rightly, the
Court of Appeals rejected this argument ruling that the district
was responsible for the discriminatory practices adopted by its
board members and superintendent. The case does not address the
issue of whether the intent of a particular employee can be
imputed to an entity, or even if the intent of a particular
director can be imputed to the entity as a whole.

American Casualty Company also cites this court to cases in
other Jjurisdictions in which the intent of executive officers,
and directors may be imputed to a corporate entity to defeat
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coverage. Contrary authority exists. See, Gleng Fallg Indemnify
Co. v, Atlantic Bldg. Corp., 199 F.2d 60 (4th Cir., 1952),
HWestern Casualty & Surety Co, v. Aponauwg Mfg, Co,, 197 F.2d4 673

(5th Cir., 1952), Owl & Turtle, Inc. v. Travelers Indem, Co., 554

F.2d 196 (1977). Moreover, the cases cited by American Casualty
Company do not apply to the present case. It is undisputed that
Jack McDonald was neither a board member .nor an executive officer
of the Burien church.

In Nassau Ins., Co, v, Mel Jo-Jo Cab Corp., 423 N.Y.5.24 813,
102 Misc.2d 4551(1980), affirmed by memorandum decision in Nassau
Ins. Co. v. Mel Jo-Jo Cab Corp., 432 N.Y.S.2d 29, 78 A.D.2d 549
(1980), the court noted the distinction between instances in
which an insurer attempts to impute the knowledge of an exeéutive
officer aﬁd the instances in which an insurer attempts to impute
the knowledge of a mere employee. The court notes at pages 815-
817 that "caused by an accident" cases may be divided into three
categories. The first category of cases is where the act is
committed by the insured, himself. The second category of cases
is where the act is committed by an executive officer of a
corporation. The third Eategory is where the act is committed by
an employee of a corporation.

In instances where the act is committed by a corporate
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officer, a number of factors must be considered to determine
whether there exists a sufficient identity of interest to deem

the act of the officer as that of the corporate entity. See, Owl

& Turtle, Inc, v. Travelers Indem. Co., 554 F.2d 196 (5th Cir.,

1977).

However, in instances where rﬁﬁé- act is committed by an
employee, the intentlof.the employee cannot be imputed unless
done with the knowledge and consent of the,corporation. See,
Naggau Ing., Co. v. Mel Jo-Jo Cab Corp., 423 N.Y.S.24 813, 102
Misc.2d 455 (1980), affirmed by memorandum decision in Nassau
Ins. Co, v, Mel Jo-Jo Cab Corp., 432 N.Y.S.2d 29, 816-817, 78
A.D.2d 549 (1980), and see, & Inc. _ r
Indem., Co., 554 F.2d4 196, 198-199 (5th Cir., 1977).

In the present case it is undisputed that Jack McDonald was
not on the Senior Board of the Community Chapel and Bible
Training Center of Burien. It is also undisputed that no one
knew of his activities. Therefore, his knowledge could not be
imputed to the Burien church even in jurisdictions which allow
the act of an employee to be imputed to a corporate entity in
some circumstances. American Casuvalty £fails to present
affidavits containing admissable facts demonstrating that anyone
knew of the McDonald/Gabrielson relationship before it was over.
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Therefore, summary judgment must be granted. Grimwood v, Puget

Sound, 110 Wn.2d& 355, 359-360, 753 P.2d 517 (1988), and Seven

Gables v. MGM/UA Entertainment, 106 Wn. 24 1, 13, 721 P.24 1
(1986).
3. ion

A, Tmpermigsible at law

American Casualty Company specifically insured for
continuing occurrences, and its own policy recognizes that a

continuing occurrence cannot be segregated. As a matter of law,

their was only one occurrence,

It is manifest that the purpose of an insurance contract is
to insure. A policy must be given an interpretation which makes
it operative rather than inoperative. Scaleg v. Skagit Cy, Med,
Bureau, 6 Wn.App. 68, 70, 491 P.24 1338 (Div. One, 1971). Under
the interpretation of a continuing occurrence taken by American
Casualty, there would rarely ever be coverage. The insurer would
be able to search through the ﬁeriod of the occurrence until it
found something upon which it could deny coverage for the whole
occurrence. |

In the history of insurance contracts, coverage used to
defined solely in terms of "accidents." Accidents covered only

isolated events. Standard forms were then changed to define
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coverage in terms of occurrences, the definition of which
included continuous exposure to conditions. 1 R. Long, Liability
Insurance, Section 1.25. In interpreting industry wide revisions
such as this, it is helpful to look at what . insurance
underwriters intended. i n‘s Westl
34 Wn.App. 708, at 713, 664 P.2d 1262 (Div. One, 1983). The
intent behind definition change from the term accident to the
term occurrence was to broaden coverage. See, 1 R. Long,
Liability Insurance, Section 1,25,

The American Casualty policy must be read as it would be

understood by an ordinary man. Dairyland Ins. Co., v, Ward, 83

Wn.2d 353, 358, 517 P.2d 966 (1974). An ordinary man reading the
definition of occurrence in the present pelicy, which
specifically includes coverage for repeated or .continuous
exposuré to conditions, would not expect that this language
somehow limited coverage. The definitibn of ‘Yoccurrence"
broadens the scobe of the risks insured. It does not broaden the
scope of the risks excluded as urged by American Casualty. A
continuing occurrence which includes exposure to a covered
condition such as the present case 1is covered for the entire

occurrence as a matter of law upon interpretation of the American

Casualty policy.
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B. Im i i b

Failing on its policy arguments, American Casualty now makes
a last ditch effort to avoid paying by claiming that there may be
other things in ﬁhe Gabrielson award which may give rise to other
arguments of non-coverage. Therefore, this court must now either
retry the entire case or let the insurance company off the hook
entirely. American Casualty’s own authorities are contrary to
its position.

American Casualty relies heavily upon Qgggmzﬁ_ﬂggg* 468 F.24
973 (Fifth Cir., 1972) for the proposition that the burden is
upon the insured to'sé;regate an unsegregated awdrd. fhe court

L

in that case held fhat the burden is on an insured to segregated

an award which represents covered acts and uncovered acts, after
the insurer met itse burden of proving an uncovered act. The
court in that case actually wrote at page 976:

In its defense of the garnishment suit the
burden was wupon Home {the insurer] to
establish that the judgment entered against
its insureds and sought to bhe c¢ollected
included damages for noncovered acts....
{material in brackets added)

Then, it wrote at page 977:

Once Home established that the unallocated
verdict represented by the judgment was for
noncovered acts, the burden became Duke’s to
prove the precise portion of the unallocated
verdict representative of acts for which Home
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is responsible....
American Casualty evidently asserts that it meets its burden with
no proof whatscever.

It speculates that damages may  have been awarded for the
acts of people othér than Jack McDonéla,nand makésithe fidiculous
assertion there may be.dispute to the fact that the Gabrielson
award is based upén fhe:séxﬁal.relgtionship between Jack McDonald
and Carol Gabrielson. These afgﬁments are .not worthy of any
response. Speculation does not create issues ~of fact- or
sufficiently rebut the propriety of summary judgment. Seven
Qgb;gg_x+_ﬂﬁﬂlga_ﬁg1gggglgmggt, 106 wn. 28 1, 13, 721 P.24 1
(1986).

The undisputed facts herein are that the Gabrielsons
received an award for the negligence of Jack McDonald and
defamation made by Jack McDonald. The church was held

vicariously liable for the ac¢ts of McDonald. See, VERDICT FORM

attached to the Affidavit of Tim Donaldson annexed to DEFENDANTS

JOINT MOTION RE: COVERAGE FOR CHURCH ENTITY. ~ American Casualty
fails to demonstrate how either one of these claims is not

covered with respect to the church entity.

Instead, it argues under Wear v, Farmergs Ins. Co,, 49

Wn.App. 655, 745 P.2d 526 (Div. Two, 1987) that it is not
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collaterally estopped by the findings in the Gabrielson éction,
and it may relitigate to determine the '"real“ basis of thé
Gabrielson award. Admittedly, under H¥Near an insurer does not
lose its right to litigate a legitimate coverage issue by virtue
of defending an underlying action under a reservation of rights.
However, the opinion therein cannot be stretched to the absurd.
Certainly, the court in Wear did not envision that an insurer

could relitigate an entire case to prove that the liability

therein was based wupon the acts of scomeone other than the

tortfeasor. If such is the case, the Barnetts respectfully
submit that American Casualty should attempt to pin liability on
Mickey Mouse in its relitigation of the Gabrielson matter. He
certainly wasn’'t an employee of the church. Consequently, there

is no risk that he could independently qualify for coverage.

Moreover, Buke v. Hoch, 468 F.2d 973 (Fifth Cir., 1972) does
not even apply to the present case. The present case 1is one in
which there was damage from a continuing occurrence. In this

situation, the other authority cited by American Casualty states:

In a dispute between an insured who has
sustained damages of a continuing nature, and
the insurance carriers providing coverage,
the Dburden of apportionment 1is on the
carriers, -

21 J. Appleman, Insurance Law & Practice, Secfion 12281 (1980)
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citing Gruol Congtr, . Ingurance Co. 11 Wn.App 632, 524 P.2d

427 {(Div. One, 1974).

Washington follows the doctrine of *efficient proximate
cause" which is simply an insurance law principal of proximate
cause that is contrary toiexactly the type o¢f manuever American
Casualty is attempting in the present case. In Villella v,
Pemco, 106 Wn.2d. 806, 816, 725 P.2d 957 (1986) the court wrote:

Like this c¢ourt in Graham, the California
courts applied an "efficient proximate cause"
analysis in determining coverage under
insurance policies which contain clauses
excluding certain risks or perils. The basis
of these decisions is that where there is one
cause which sets other causes in motion,
there is coverage for the loss if the cause
which set the others in motion is an included
risk under  the terms of the policy. This is
so even though there might be an excluded
rigk which also contributed to the loss or
damage.... (citations omitted)

The insurer cannot escape liability by searching for "other"

causes when the primary cause is covered. See also, Sitate Farm
Mutual Automobile Ing, Co. v, Partridge, 109 Cal.Rptr. 811, 514
P.2d 123 (1973) and Underwriters JIns. Co. v, Purdie, 193

Cal.Rptr. 248, 145 Cal. App.3d 57 (1983).

Causation, like any other issue, is susceptible to summary

judgment. LaPlante v, State, 85 Wn.2d4 154, 531 P.2d 299 (1975).

In the present case, it is undisputed that the relationship
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between Carol Gabrielson and Jack McDonald as pastor/parishioner
and counselor/counselee was fairly ordinary until approximately
September of 1985 when it changed drastically. At that time, the
two began to engage in a sexual relationship that lasted over a
pericd of. months. See, AFFIDAVIT_ OF CAROL A. GABRIELSON 1IN
SUPPORT OF JOINT MOTION FOR SUMMARY JUDGMENT UPON COVERAGE FOR
CHURCH ENTITY. This caused her great emotional upset. See,
AFFIDAVIT OF PHILI? G. LINDSAY filed herein on April-B, 1988. "It
is also undisputed that McDonald did not receive direction or
approval for his acts from those at Burien. . See, deposition of
Jack L. McDonald, pages 43 through'47. No reasonable mind could
conclude that the sex acts of Jack '‘McDonald were not the
"efficient pfgximate'causeﬁ of thé'injufy to the Gabrielsons or
the damage award in the Gabrielson case upon the negligence
claim, |

c Impermissible by E ppel

The "segregation issue" is thé latest in a long line of
attempts by American Casualty to add a new non-coverage defense.
It first issued a reservation of rights by letter dated August 7,
1986 raising only the "occurrence" issue. It attempted to add
the "professional services" issue by a letter dated September 30,
1986. By - letter dated November 30, 1987, it finally adds the
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"bodily injurxy" issue, and a variety of other issues.
Thereafter, it files this éction on February 4, 1988 attempting
to add "defamation" igssues which it expressly admitted earlier.
See, AFFIDAVIT OF TIM DONALDSON IN SUPPORT OF MOTION TO REVISE
SUMMARY JUDGMENT ORDERS. Now it wishes to assert the "no
segregation, no coverage" issue.

American Casualty Company is not immune ts the ﬁandakes of
the Washington Administfdtive Code. In another case involving
this same American Casualty‘Compény, the Court of ' Appeals has
held that an isolated violation of the unfair trade practices
promulgated by the Insurance Commissioner constitutes a per se
violation of the Washington Consumer Protection Act. Everdgreen

Int'l v, American Cas., 52 Wn.App. 548, 761 P.2d 964 (Div. One,’

1988).

The Washington Administrafive Code requires an insurer to
act reasonably promptly upon communications with Trespect to
claims. WAC 284-30-330. Further, investigation of a claim must
be completed within the first 30 days unless it cannot be
reasonably completed during that time. WAC 284-30-370. The
insured must be notified of'specific policy provisions upon which
coverage may be denied. If more time is needed to make a
coveragé decision, the company must notify the insured that
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additional time is needed. WAC 284-30-380.
The insurer must gpecify its coverage defenses. Non-waiver

agreements and reservations of rights are not favored and are

strictly construed. In Weber v. Biddle, 4 Wn.App. 519, 483 P.2d
155 (Div. One, 18971}, the court wrote at page 524:

Such agreements are construed strictly
against the insurer and liberally in favor of
the insured, and will not be extended beyond
the exact terms of the agreements. In
addition, such an agreement will not operate
to prevent a waiver if it is vaguely or
ambiguously drafted. Likewise, a general
notice of reservation of xrights failing to
refer specifically to the policy provision
upon which the insurer wished to rely may be
insufficient to prevent waiver or estoppel
from arising from the insurer’'s control of
the defense of the suit brought against the
insured.

An insurer cannot convert its general attempts to absolve itself
from liability into specific policy defenses.

Americén Casualty now attempts to assert that its insured
had an obligation to segregate a continuing occurrence. It
states that it tried to intervene to ask special interrogatories
in the Gabrielson case, but it was not allowed. That attempt to
defeat coverage, like its others, was general and non-specific.
Arguably, American Casualty tried to intervene to submit
interrogatories upon the coverage issues it had developed to that
point. However, the present assertion that its attempt was to

BARNETT REPLY
BRIEF : 18

1500\4857\reply : : Erand, Cravend Locki, BcA
' LAWYERS

SUITE 3100 COLUMBIA CENTER, 701 - Sth AVENUE
SEATTLE, WASHINGTON 98104

(206) 386-5555

o

-




W W ~N O W N =

W w N NN NN N DN D DN = b ok ek ek oed kb b b
ro-ag:oon-qmmhmm—nocomwmmhmm—to

segregate a continuing occurrence into covered and non-covered
elements is unbelievable and contrary to the position it has
taken throughout the above-entitled declaratory action. From the
outset of this proceeding American Casualty has ‘taken the
position the nothing is covered in any instance.

It started with the proposition that nothing was bodily
injury. It then argued that everything was excluded professional
services. It then again argued that nothing ﬁas bodily injury.
Now it argues that "something" was non-covered, and it would have
separated out these elements, given the copportunity.

In Northwestern Nat. Ins, Co. v. R.$. Armstrong, 627 F.Supp.
951 (Dist. S.C., 1985) the court discussed the application of the
doctrine of collateral estoppel to a reservation of rights.
Theréin, the court: held that an insurer defending under a
reservation of‘rights is'esfoppgd from asgerting policy defenses
that it fails to specify in its reservation. Prejudice is
presumed since the insured must know the insurer’s position from
the outset to allow it to make informed decisions regarding its

interests. In the setting of a no reservation defense,

Washington has adopted exactly fhe same rule. See, Transamerica i

Ins. v. Chubb & Son, 16 Wn.App. 247, 554 P.2d 1080 (Div. One,

1976) .
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Herein, American Casualty relied solely wupon the
"occurrence" issue and the "professional services" issue for over
a year before attempting to add a laundry list of other issues.
Anoﬁher ~year has now passed, judgment has been entered, and
American Casualty now wishes to add the apportionment issue.
Prejudice must be presumed with respect to any coverage issue
other than the "occurrence" issue and the "professional services"
issue, and prejudice is actual with respect to the new
"segregation" issue.

The provisions of the Washington Administrative Code would
be meaningless if American Casualty is permitted to engage in the
conduct attempted here. It cannot be alloﬁe& to continually add
new issues and defenses in violatibn_of its good faith dufy to
give full, Specific,‘and timely notice tq its insuféd. This 1is

especially true in instances such as the present case where a

reservation of rights defense 1is undertaken. See, Tyler v,
Grange Ing. Ass'n, 3 Wn.App. 167, 473 P.2d 193 (Div. One, 1970),
and see‘iggh_x*_ggg;g_zggmL 105 Wn.2d4 381, 715 P.2d4 1133 (1986).
4 Respon i respect ate McD er

American Casualty has asked this court to grant summary
judgment with respect to coverage for Jack McDonald. As detailed

herein and in DEFENDANTS’ JOINT BRIEF IN SUPPORT OF JOINT MOTION
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FOR SUMMARY JUDGMENT UPON COVERAGE FOR CHURCH ENTITY, the_intent
of Jack McDonald is irrelevant to coverage for the church entity.
However, his intent is relevant to his separate coverage, and
summary judgment thereon is improper.

In Rodriguez v, Williams, 107 Wn.2d 381, 729 P.2d 627 (1986)
the court interpreted an intentional act exclusion which applied
to personal injuries expected or intended by the insured.
Therein, the court specifically rejécted"estahlishment ‘of an

objective standard to determine the availability of coverage. id

S

at page 386. As.aﬁﬁékcéption'tq thié generai rulé, the court
held that intent could be inferred in sex abuse cases-involving a
criminal act. id. at page 387. 1In that case, the sex abuse was
incest .with a 15 year old stepdaughter which is a c¢lass B
felony. Similarly, We rn Nation Assur. c . 43 Wn.App.
816, 719 P,2d 954 (Div. Two, 1986) involved a forcible anal rape,
and Pemco v. Ragh, 48 Wn.App. 701, 740 P.2d 370 (1987) involved
the sexual molestation of a 9 year o0ld child.

In contrast, the sexual relationship in the present case
involved the seemingly consensual affair between twoe adults.
The claim was not for any criminal conduct. Rather, it was based
upon one of the person’s psychological dependence upon the other.
Throughout the course of the affair, Jack McDonald believed that
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2
AMERICAN CASUALTY COMPANY )
3 OF READING PENNSYLVANIA, a )
4 Pennsylvania Corporation, )
)
5 Plaintiff, ) No. 88-2-00947-9
6 v. )
)
7 IRA GABRIELSON and CAROL )
8 GABRIELSON, husband and wife, )} BRIEF IN OPPOSITION
DONALD LEE BARNETT and BARBARA ) TO DISMISSAL OF BARNETTS
9 BARNETT, husband and wife; )
10 CCMMUNITY CHAPEL AND BIBLE )
TRAINING CENTER, a Washington )]
A Corporation, )
12 )
Defendants, )
13 '
14 I. FACTS
1&§n? Don Barnett is thg'original pastor of the Community Chapel
1;;& and Bible Training 'Cépter. During the year 1988, a split
1 ‘ ‘ -
1Q£? occurred within the church between Barnett and members of the
RN Board of Senior Elders.
Presently, Don Barnett maintains services for approximately
21
29 350 church followers. These followers formerly attended the
23 church before the split, and they tithed portions of their
24 incomes which were used to obtain church assets. Approximately
25
26 the same number of church followers presently attend services
27 conducted by the senior board members. /
28 Don Barnett, personally and as original pastor of the
29
30 church, brought an action in King County Superior Court, Cause
31 BRIEF IN QOPPOSITION TO
39 DISMISSAL OF BARNETTS
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" church services conducted by Don Barnett. See Affidavit of Don

No. 88-2-04148-2, against senior elder board members, Jack Hicks,
Jack H. Dubeois, and E. Scott Hartley. The lawsuit centers around
control of the church and its asse£s. Additionélly,{Don Barnett
has made qla;ms therein regaxrding his pegsonal claim to the
church parsonage. - | |

On December Zb, 1988, the Honorable Norman Quinn entered
orders which give controi of the church assets to the Senior
Elder Board members. See, certified copies of orders attached to
Affidavit of Don Barnett in Opposition to Motion for Dismissal.
Deon Barnett has appealed Judge Quinn’s decision and continues to
make claim for control of the church and its assets on behalf of
himself and those who attend church services which‘he conducts.
See Affidavit. of Don Barnett in Opposition to Motion for
Dismissal.

Don Barnett currently resides in the parsonage to which the
church is the record owner. Don Barnett’s claim to personal
interest in the parsonage has not yet been determined in King
County CauseANo. 88-2-014148-2. See Affidavit of Don Barnett in
Opposition to Motion for Dismissal.

Those who presently control the church assets do not

represent the interests of Don Barnett and those who attend

BRIEF IN OPPOSITION TO
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Barnett in Opposition to Motion for Dismissal. Attorneys
representing the church in the above-entitled declaratory action
do not represent Don Barnett. See, Glassman affidavit.

A judgment was entered against the 'Communify. Chapel and
Bible Training Center in Pierce County, Cause No. 86-2-02792-6 on
November 23, 1988, in the. amount df' one hundred forty-seven
thousand nine hundred eighty-eight dollars and ninety-one cents
($147,988.91) upon claims of Ira and Carol Gabrielson. See
exhibits to Affidavit of Tim Donaldson annexed to defendants'
joint motion re: coverage for church entity.

II. PROCEDURE

American Casualty Compaﬂy of Reading Pennsylvania has moved
to dismiss Don and Barbara Barnett from the above-entitled
declaratory action. Don Barnett objects to his dismissal and
must be permitted to remain a party in the above-entitled
declaratory action to protect his interest and the interests he
represents in church assets which may be subject to execution
ﬁpon the Gabrielson award if there is no insurance coverage.

I W D_ARGUMENT
"One whose interests are affected by declaratorj judgment

has standing and is entitled to be heard." American States

Insurance Company v. Breesnee, 49 Wash. App. 642, 645, 745 P.z2d4
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518 (Division 3, 1987). RCW 7.24.110 provides:
When declaratory relief is sought, all persons shall
be made parties who have or claim any interest which
would be affected by the declaration.... (emphasis
added)

Don Barnett c¢laims a direct personal interest which would be

affected if there is no insurance coverage for the church, and he

.¢laims an interest as a representative which would be affected if

no coverage exists.

1. Percgonal Interest

The Gabrielson judgment was entered on November 23, 1988.
Pursuant to the terms of RCW 4.56.190 et. seq., the real property
of the Community Chapel and Bible Traiping Center is subject to
execution upon the Gabrielson award.

Don Barnett claims a personal interest in a parsconage to
which the record owner is the Community Chapel and Bible Training
Center. His personal c¢laim to this real property has not been
fully resolved in King County Cause No. 88-2-04148-2.

In Safeco Insurance Compan . Dairyland Mu 1 Insurance
Company, 74 Wn.2d 669, 446 P.2d 568 (1968), the Supreme Court for
the State of Washington ruled that an excess insurer has standing
in a declaratory action involving the existence of primary
coverage. The Court ruled that the excess insurer has an
interest which must be represented since it may be held liable if

BRIEF IN OPPOSITION TO
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n¢ primary coverage exists.

In the present case, Don Barnett claims a direct personal
interest in.church property which may be liable to satisfy the
Gabrielson Jjudgment if no insurance coverage exists. This
interest i1s claimed in property which is Don Barnett’s homne.
Clearly, he has an immediate and real interest to see that the
Gabrielson award is covered by insurance.

2. Representative Interest

In Vovos v, Grant, 87 Wn.2d 697, 555 P.2d 1343 (1976}, it
was held that a party may have standing in both a personal or
representative capacity. In that'case, it was determined that
the Spokane County public defender had standing in his represen-
tative capacity of legal for indigent and certain other juveniles
to challenge a court order which affected such individuals.

In the present case, the Cdmmunity Chapel and Bible Training
Center is split. Roughly half of the present followers attend
services conducted by Don Barnett. These followers previously
tithed portions of their income which were used to obtain church
assets. The interests of these persons are not represented by
those who presently control the church assets. Don Barnett does
speak for these persons.

In Presbvtery of Seattle wv. Rohrbaugh, 79 Wn.2d 367, 485
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P.2d 615 (1971), cert. den. in 405 U.S. 996, 92 S.Ct. 1246, 31
L.Ed.2d 465, reh. den. in 406 U.S. 939, 92 s.Ct. 1762, 32
L.Ed.2d 140, the court ruled that the representative of certain
members of a church which had split possessed standing in an
action to determiné the right to chgrch_assets. The court cited
the members’ interest in-presérving_the.church property. id. at
369. _ .

In the case of In re: Bridge’'s Eéﬁg;g, 40 Wn. 24 133, 241 P.
2d 439 (1952) it was ruled that residuary legatees are necessary
parties to a proceeding for construction of Will which might
diminish the amount of the estate left available to pass to the
residuary legatees. That case is analogous to the present case.
In the present case, the availability of insurance coverage
directly affects the assets of the church. If no coverage
exists, the church assets may be executed upon to satisfy the
Gabrielson judgment.

Depending upon resolution of this declaratory action, the
church may be comprised of substantially diminished assets at the
time in which the control of £hose assets is finally determined.
Therefore, both sides of the church split are entitled to be

heard upon issues which may affect church assets.

3. Dismisgal Improper
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In any event, the Motion for Dismissal by American Casualty
Company 1is improper. A voluntary dismissal 1is an improper
procedure to dismiss less than all claims. In commenting upon
motions for dismissal, the Court of Appeals wrote in QOrsi v,

Aetna Insurance, 41 Wash. App. 233, 246, 703 P.2d 1053 (1985):

The Federal rules in cases construing them make a
clear distinction between a "claim" and an “action".
Thus, when CR 41(a) refers to dismissal of an "action",
there 1is no reason to suppose the terms intended to
include the separate 'claims which may make up the
action. When "dismissal of a claim" is intended, as in
Rule 41(b), that concept is spelled out clearly. Thus,
an amendment under CR 15(a) is technically the proper
procedure, rather than voluntary dismissal under CR
41(a).

Consequently, American Casualty’s attempts to separate claims
against Don Barnett in this declaratory action and have them
dismissed is improper. Voluntary dismissal may be taken only if
the whole action is to be dismissed.

IV, CONCLUSION

Defendants Barnett prefer that this court rule upon the
merits of their standing to continue to participate in this
declaratory action. A direct personal interest is claimed in
certain church assets and a representative interest is claimed in
the remainder of church assets which may be subject to execution
if no coverage exists on the Gabrielson award. Therefore, Don
Barnett is entitled to be heard.
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Alternatively, the Barnetts request that this court refuse
plaintiff’s attempt to selectively dismiss causes of action,
because this attempt is procedurally improper.

DATED this (§*" day of February, 1989,

EVANS, CRAVEN & LACKIE, P.S.

e
By: / k A g
TIMOTHY J. DONALDSON

Attorneys for Defendants

Barnett
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