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SUMMARY:

[***1] Nature of Action: A divorced person
sought damages under several theories for a pastor's sex-
ual advances toward his former spouse.

Superior Court: The Superior Court for King
County, No. 86-2-18176-8, John W. Riley, J., on June
30, 1989, dismissed the action for failure to state a claim
upon which relief could be granted.

Court of Appeals: Holding that the essence of the
plaintiff's claim was the abolished tort of alienation of
affections, the court affirms the judgment.

HEADNOTES:
WASHINGTON OFFICIAL REPORTS HEADNOTES

[1] Dismissal and Nonsuit -- Failure To State Claim --
Test -- In General A claim is subject to dismissal un-
der CR 12(b)(6) for not stating a claim upon which relief
can be granted if no set of facts consistent with the com-
plaint could exist that would entitle the plaintiff to relief.

[2] Alienation of Affections -- Right of Action A
claim that in essence is one for alienation of affections is
not actionable.

[3] Action -- Nature -- Substance Over Form The
nature of an action is determined by the elements under-
lying the facts pleaded, not the plaintiff's designation.
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OPINION

[*681] [**866] The plaintiff, Gary Lien, appeals
the trial court's order dismissing his complaint for failure
to state a claim upon which relief could be granted under
CR 12(b)(6). The trial court concluded that the
gravamen of Lien's action is a claim for alienation of
affections and that the holding [***2] of Lund v. Caple,
100 Wn.2d 739, 675 P.2d 226 (1984), mandates dis-
missal. We affirm.

On July 31, 1986, Gary Lien filed suit against Don
and Barbara Barnett, the Community Chapel and Bible
Training Center (CCBTC), Kathy Butler, and unidenti-
fied persons. In his complaint, Lien made the following
factual allegations:

Facts

2.1 That prior to 1975, Kathy Butler
and Gary Lien were husband and wife.
Two children were born as issue of this
marriage: Scott and Randy Lien.

2.2 Gary and Kathy Lien began at-
tending the Community Chapel & Bible
Training Center on a regular basis after
they married and eventually became
members of this church.

2.3 Gary and Kathy Lien spent a
great deal of their spare time at the church
and were involved in church activities.
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[**867] 2.4 Don Barnett was em-
ployed by the Community Chapel and Bi-
ble Training Center as a pastor, and
served in that [*682] capacity with full
knowledge and consent of the officers and
directors of the Community Chapel and
Bible Training Center.

2.5 As Gary and Kathy Lien became
more and more involved in the church ac-
tivities, they became closer friends with
Don Barnett. Because of his position as a
[***3] pastor, Gary Lien encouraged
contact between his family and Don Bar-
nett.

2.6 Unknown to Gary Lien, Don Bar-
nett was making sexual advances towards
his wife, Kathy Lien. This began some-
time in 1972 and continued thereafter.

2. 7 In 1975, Kathy and Gary Lien
separated and their marriage eventually
ended in divorce.

2.8 The cause of the divorce was the
pressure and guilt suffered by Kathy Lien
as a result of the advances made by Don
Barnett.

2.9 That Gary Lien learned of these
events on or about April 22, 1986, and
learned that these events were the cause of
the breakup of his marriage with Kathy
Butler.

In his complaint, Lien alleges that the Barnetts are
liable for pastoral malpractice, loss of consortium, inten-
tional infliction of emotional distress, and outrage. Lien's
complaint also alleges that CCBTC is liable under the
doctrine of respondeat superior and for negligent super-
vision of employees. Kathy Butler, Lien's ex-wife, filed
a separate action against the Barnetts and CCBTC at the
same time that Lien filed his action.

Dismissal Pursuant to CR 12(b)(6)

The only issue on appeal is whether Lien's complaint
states a claim upon which relief could be granted. [***4]
Lien contends that his complaint states a cause of action
for loss of consortium and negligent counseling. *

1 Plaintiff's causes of action for the alleged torts
of outrage and intentional infliction of emotional
distress were dismissed and plaintiff has not as-
signed error to such dismissals. In any event,
such actions cannot be maintained here because

the pleading indicates such action occurred out-
side the plaintiff's presence. See Lund v. Caple,
100 Wn.2d 739, 675 P.2d 226 (1984). Further,
the causes of action against the Community
Chapel cannot be maintained in the absence of li-
ability of its alleged agent. See Brink v. Martin,
50 Wn.2d 256, 310 P.2d 870 (1957). Therefore,
only the claims for damages based on loss of con-
sortium and negligent counsel remain on appeal.

[1] A complaint can be dismissed under CR
12(b)(6) if it fails to state a claim upon which relief can
be granted. Hoffer v. State, 110 Wn.2d 415, 420, 755
P.2d 781 (1988), [***5] [*683] aff'd on rehearing, 113
Wn.2d 148, 776 P.2d 963 (1989). A claim should be
dismissed under CR 12(b)(6) only if "it appears beyond
doubt that the plaintiff can prove no set of facts, consis-
tent with the complaint, which would entitle the plaintiff
to relief.™ Orwick v. Seattle, 103 Wn.2d 249, 254, 692
P.2d 793 (1984) (quoting Corrigal v. Ball & Dodd Fu-
neral Home, Inc., 89 Wn.2d 959, 961, 577 P.2d 580
(1978)).

Under CR 12(b)(6), a plaintiff's factual allegations
are presumed to be true. Hoffer, 110 Wn.2d at 420. Fur-
ther, a court may consider hypothetical facts not part of
the formal record. Hoffer, 110 Wn.2d at 420 (citing
Halvorson v. Dahl, 89 Wn.2d 673, 675, 574 P.2d 1190
(1978)). Therefore, "a complaint survives a CR 12(b)(6)
motion if any set of facts could exist that would justify
recovery.” Hoffer, 110 Wn.2d at 420.

[2] In dismissing Lien's complaint pursuant to CR
12(b)(6), the trial court found that Lien's claim was "no
more than, no matter what you call it, alienation of affec-
tions". The tort of alienation of affections has [***6]
been abolished in Washington and, therefore, an action
based solely upon such a theory cannot be maintained.
Lund v. Caple, 100 Wn.2d at 745.

[3] The elements of the tort of alienation of affec-
tions are:

(1) an existing marriage
relation; (2) a wrongful in-
terference with the rela-
tionship by a third person;
(3) a loss of [**868] af-
fection or consortium; and
(4) a causal connection be-
tween the third party's
conduct and the loss.
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Lund, 100 Wn.2d at 745 (quoting Carrieri v. Bush, 69
Whn.2d 536, 542, 419 P.2d 132 (1966)). Lien claims that
Barnett's sexual advances toward his wife constitute a
breach of Barnett's professional duties as a pastor caus-
ing him and his wife to divorce as a result of the pressure
and guilt felt by his wife. This amounts to a claim that
Barnett, a third person, wrongfully interfered with his
marriage relationship resulting in loss of consortium
caused by Barnett's conduct. This claim satisfies the
elements of an [*684] action for alienation of affec-
tions. Barnett and CCBTC, therefore, cite Lund, 100
Whn.2d at 745-47, for the proposition that, as a [***7]
matter of public policy, this suit should be barred as an
attempt to sue for alienation of affections under a differ-
ent label, thus circumventing its prohibition as deter-
mined in Wyman v. Wallace, 94 Wn.2d 99, 615 P.2d 452
(1980).

In Lund, the husband sued a minister who had sexual
relations with the husband's wife. The wife did not join
in the lawsuit or file an independent action. Although
the hushand's theory was essentially pastoral malpractice,
his claim rested on facts which indicated that his wife's
sexual relations with the pastor damaged the marital rela-
tionship. The trial court barred the husband's claim as an
attempt to sue for alienation of affections under a differ-
ent label and, thus, circumvent the abolition of the tort of
alienation of affections. Our Supreme Court affirmed,
holding that the husband's claim was in essence an alien-
ation of affections action and that it was prohibited as a
matter of public policy. In reaching this conclusion, the
court noted that the wife did not join the lawsuit, thus
indicating at least the possibility of a vengeful motive by
the husband. Vengeful motive was one of the policy
reasons for eliminating actions [***8] for alienation of
affections but is not an element of an alienation case.
The Supreme Court, however, stated that this ruling did
not preclude actions for pastoral malpractice when a
counselor or pastor "fails to conform to an appropriate
standard of care, injures the patient/spouse which in turn
results in loss of consortium damages to the other
spouse.” Lund, 100 Wn.2d at 747. In concluding the
opinion in Lund, the court made the following statement
limiting the application of its holding:

Where, however, the alleged underlying
tort is based upon an extramarital rela-
tionship with the "impaired" spouse and

the "impaired" spouse does not desire to
assert a claim, such an action becomes in
essence a suit for alienation of affections.
Absent the "impaired" spouse's claims,
remaining allegations amount to an alien-
ation of affections action, i.e., a viable
marital relationship, wrongful interference
with the relationship by [*685] a third
person, loss of consortium and a causal
connection. Therefore, we hold the prohi-
bition of alienation of affections actions
extends to those cases in which a lone
spouse sues a third party for alleged sex-
ual misconduct [***9] with his or her
spouse and seeks only loss of consortium
damages.

Lund, 100 Wn.2d at 747.

The present case bears a striking similarity to Lund:
(1) both cases involve a hushand suing a pastor on the
theory of pastoral malpractice for loss of consortium
resulting from sexual relations by the pastor with the
husband's wife; (2) the trial court found the claim to es-
sentially be one for alienation of affections; and (3) the
wife did not join the husband's claim. However, the
plaintiff's failure to join his spouse was not a determina-
tive factor in Lund. In Lund, 100 Wn.2d at 747, the court
said, "His wife did not join the lawsuit, which alone
would not bar the action”. However, this case only dif-
fers from Lund in that Lien's former wife, Kathy Butler,
has filed a separate action against Barnett and CCBTC.
In terms of public policy for eliminating claims for alien-
ation of affections, this factual difference is of no signifi-
cance. In Lund, the court was concerned that the wife's
failure to join the husband's lawsuit indicated "at least
the possibility of a vengeful motive™ on the part of the
wronged husband. [**869] [***10] Lund, 100 Wn.2d
at 747. Here, the fact that Lien has actually named his
former wife as a defendant in his lawsuit indicates more
than just the possibility present in Lund of a vengeful
motive on the husband's part against his former wife.
Accordingly, Lien's lawsuit, as that in Lund, is in essence
a substitution for an abolished alienation of affections
action that as a matter of public policy is barred.

We affirm and uphold the order of dismissal.



